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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
iKxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 








CONTENTS 


LIST OF DECISIONS REPORTED 


OCTOBER 1962 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 


LARSON, GILBERT O., d/b/a CAMBRIDGE Dairy. AMA Docket 
No. M 68-1. Inadequacy of petition—Dismissal ............... sesso 


Commodity Exchange Act 


STEEN, DoucLas. CEA Docket No. 104. Improper trading— 
Fraud—Denial of trading privileges ...ccccscsssssssssessesessensseesssseeee 


Packers and Stockyards Act, 1921 


AARON, CHARLES D. P&S Docket No. 2696. Bonding provi- 
Sions—Cease and desist—Consent Order cccscoosscnscsssenessssnsssssessnesee 


CENTRAL JowA LivEsTocK, INC. P&S Docket No. 2695. In- 
solvency—Suspension of registration—Consent order .......... 


CROCKETT, W. D. v. PRODUCERS MARKETING ASSOCIATION INC. 
P&S Docket No. 2718. Stay order—Pending issuance of 
RIIMROT: SONMION css ce a cg oe ee, 


DoBLER, GIDEON G., d/b/a DoBLER LIVESTOCK SALES COMPANY 
v. R. O. BEACH, d/b/a BEACH LIVESTOCK COMPANY. P&S 
Docket No. 2763. Failure to pay—Reparation awarded— 
MDRERNNRU «cco trees acacaretee scorer ncecmste tec meee rons ae cee gece catia s 


DOBLER, GIDEON G., d/b/a HANKINSON LIvEsTocK SALES ComM- 
PANY v. R. O. BEACH, d/b/a BEACH LIVESTOCK COMPANY. 
P&S Docket No. 2764. Failure to pay—Reparation awarded 
ee SMEDT ES © cca sacsscatecaustaso sone aoe enesvacep es Seek ses ta 


GRENADA LIVESTOCK EXCHANGE v. HARVEY A. SCHONEWEIS, 
d/b/a TALLULA CATTLE COMPANY, AND IRVIN C. WooprUM. 
P&S Docket No. 2637. Partnership — Failure to pay — 
MOTD ssi snssesivassclssess siete cens eisai lgisc papain can scubano 


Page 


1075 


1076 


1121 


1096 


1145 


1140 


1142 










CONTENTS 
OCTOBER 1962 


| AGRICULTURE DECISIONS—Continued 
Packers and Stockyards Act, 1921—Continued Page 


Sen GRENADA LIVESTOCK EXCHANGE v. Harvey A. SCHONEWEIS, 
d/b/a TALLULA CATTLE COMPANY, AND IrvIN C. WoopRUM. 
P&S Docket No. 2637. Stay order—Pending issuance of 


funtlien: Gedet. 2.500 Bek PS tees eee 1145 


1075 


LEMING, DELL, DANE WALKER AND DONAVON TURLEY, d/b/a 
f DELL CATTLE ComPANY. P&S Docket No. 2647. Insolvency 
—Suspension of registration—Consent Order ...cccccsssssssnssene 1098 


MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 


1076 P&S Docket No. 1532. Continuation of rates and charges 1144 


MARSHALL, SAMUEL L. P&S Docket No. 2755. Insolvency— 
Suspension of registration—Consent Order ..eecccossssssanessneseusssenee 1123 


Serre 


PERRINE, RAY, d/b/a PuHILiIp LIVESTOCK AUCTION. P&S 
Docket No. 2761. Violations of act—Cease and desist— 


1121 
Suspension of registration—Consent Order ..cccccccsooccsseesesesessessee 


1134 


(():) Pore, RAYMOND, d/b/a RAYMOND PoPeE’s LIVESTOCK SALES 
PAVILION. P&S Docket No. 2757. Insolvency—Suspension 
Of registration—Consent Oder -eeceesserssscssssssssersesecesnnemnssesiseensrsemeeeenseenee 1117 
RocHa, ERNEST L. v. CALIFORNIA FARM BUREAU MARKETING 
ASSOCIATION. P&S Docket No. 2719. Failure to furnish rea- 
' sonable stockyard serviceS—Damages .ecccccessessssssnsssssssesssssssseseensetes 1100 


145 


SOUDERS, WILLIAM v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
0 CATTLE COMPANY, AND IRWIN C. WoopruM. P&S Docket 
No. 2636. Partnership—Failure to pay—Reparation .............. 1111 


SoupDERS, WILLIAM v. HARvEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, AND IRVIN C. WooprumM. P&S Docket 
No. 2636. Stay order—Pending issuance of further order... 1145 


Youne LIvEsTocK CoMPANY, INC. P&S Docket No. 2668. Vio- 
lations of act—Cease and desist—Suspension of registra- 
NER: NN iirc aa cea aac ce 1126 
6 P&S Docket No. 2700. Dismissal—Withdrawal of complaint... 1145 


Vv 








CONTENTS 
OCTOBER 1962 
AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930 Page 


APPLE PROCESSORS v. GARN L. BAUM. PACA Docket No. 8402. 
Failure to prove contract—Dismissal ......ccccssmssssssssssssssessennessee 1180 


ARROWHEAD GROWERS SALES COMPANY v. B. C. FERRELL PRo- 
pucE. PACA Docket No. 8720. Acceptance—Liability................ 1159 


AUSTER COMPANY: INC. v. THE A. GORDON FRUIT & PRODUCE 
Company. PACA Docket No. 8577. Rejection without rea- 
STEEL EO CR — INR ON sss esses escecesicssshgioscesecemepcentvdbsaarebsieansevnsteiie 1161 


BIGLER, SAMUEL H. PACA Docket No. 8811. Accounts and rec- 
ords—Suspension of license—Consent Order .revceccsssssenssssssseneesene 1146 


BIGLER, SAMUEL H. PACA Docket No. 8811. Effective date........ 1156 


BRIGHT, FRED R., Co., INCORPORATED v. THOMAS J. HOLT 
CoMPANY. PACA Docket No. 8610. Petition for reconsidera- 
RII eet PU RTOUINIIN can ae aes dhs a ee 1148 


CALIFORNIA CONSUMERS CORPORATION v. N.C.S. FROZEN Foops, 
Inc. PACA Docket No. 8518. Acceptance—Liability........... 1156 


CHERRY HILL FRUIT FARM v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8828. Reparation awarded — Default 
NN a a ee oe 1198 


~_- 


CIPOLLA, Rocco v. DOMINICK PETTINELLA & Sons. PACA 
Docket No. 8521. Stay order—Pending issuance of further 
ROMO = cece ciecensns cassette deco crosecia cessecn a kcc coos acanseadtaatciava eshte 1200 


Cornucopia S. DE R. L. DE C. V. v. THomMas J. Hott Com- 
PANY. PACA Docket No. 8621. Grade at destination— 
Breach of contract—Dismissal .....ccccccsssoscsssssssssssssossssssssssesssessseseseoneesssssees 1184 


Davis, Harotp S. v. CHELTON & Hooks. PACA Docket No. } 
8838. Reparation awarded—Default order ....ccceessccsssesnsssesnseesee 1199 


DE BRUYN TEXAS PRODUCE Co. v. Horvitz BrotHers. PACA 
Docket No. 8561. Acceptance—Liability 0......cccessssensceenesmernsee 1151 


Dre Bruyn TEXAS PRODUCE Co. v. Horvitz BroTHEeRS. PACA 
Docket No. 8561. Stay order—Pending issuance of further 
IE: ciccecsssiccinenitesinncebiningieonintanptimnuiiatininermmmmnineiaigiten 1200 


VI 





CONTENTS 
OCTOBER 1962 


AGRICULTURE DECISIONS—Continued 


Page Perishable Agricultural Commodities Act, 1930—Continued Page 
1 EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
180 TABLE & CoLtp StoraGE Co. PACA Docket No. 8165. Peti- 

tion for reconsideration—Dismissal o.eccccsccsssussssssssssusssessesseeeseseeee 1150 
1159 


GRIFFIN, BRUCE R., AS EXECUTOR OF THE ESTATE OF WRAY 
W. GRIFFIN, FORMERLY d/b/a GRIFFIN ORCHARDS v. SIMPLE 
Simon APPLE Propucts. PACA Docket No. 8671. Accept- 


161 UR DA Seo hon ogc eee 1190 
HyYBELs’ ProDUCE COMPANY, INC. v. KERLY’s Propuce. PACA 
146 Docket No. 8845. Reparation awarded—Default ordev............ 1199 
156 JEFLIN TRADING CORPORATION v. THE KAUFMAN-BROWN PoTa- 
TO COMPANY. PACA Docket No. 8833. Reparation awarded 
wos REE RUAN (COMMON sick sicconscccsssscsecscsimescia sccanccspavs occ onccecsopishansoacestoesceacmseeueererin 1199 
148 SHEWMAKE PRODUCE Co. v. HiGGINs Potato Co. PACA Docket 
No. 8585. Complaint—Dismissal—Counterclaim—Repara- 
NI ssid ale ONES esas ica A eas cm aoc eae 1172 
56 
Torn, L., & Son v. GMC Farms. PACA Docket No. 8689. Di- 
Version — Acceptance — Liability on cesssssssssssssuseseesssessneesesssseensee 1168 
” ’ UNITED FRUIT AND PRODUCE Co. v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8801. Reparation awarded—Default order 1200 
0 VANDENBURG, S. C. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 8837. Undisputed amount occ 1149 
VANDERFORD, T. S. v. THE KAUFMAN-BROWN POTATO COM- 
4 PANY. PACA Docket No. 8834. Reparation awarded—De- 
NRT ON sists sce eco acomtaes aceecereenca antic 1199 
} 
9 ‘ PACA Docket No. 8686. Dismissal — Settlement between par- 
ine dilate als lea ea 1198 
L PACA Docket No. 8741. Dismissal — Settlement between par- 
i I sss ac ace 1198 
} 
PACA Docket No. 8837. Dismissal — Settlement between par- 
iia A a ee ae 1198 





CONTENTS 
OCTOBER 1962 
COURT DECISIONS 
Packers and Stockyards Act, 1921 Page 
MITCHELL» JOSEPH L., d/b/a LASALLE CouNTy LIVESTOCK 
MARKETING CENTER v. ORVILLE L. FREEMAN, SECRETARY OF 


AGRICULTURE. F.2nd (7th Cir. October 22, 
EN Ys erecta cases ccpcpncd sso oa onan 2O0F 








Swirt & COMPANY v. UNITED STATES OF AMERICA AND ORVILLE 
L. FREEMAN, SECRETARY OF AGRICULTURE. F.2d 
CTR Ra irs a TE, TG) ssiscssciscecsccsisstserossreriesicnicssernee . 1200 








Perishable Agricultural Commodities Act, 1930 


HARRISBURG DAILY MARKET, INC. v. ORVILLE L. FREEMAN, 
SECRETARY OF AGRICULTURE, AND UNITED STATES OF AMER- 
ICA. F.2d (D.C. Cir. October 4, 1962) ............... 1210 








CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


VIII 





1207 


1200 


1210 


her 
ns. 


AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8004) 


In re GILBERT OQ. LARSON, d/b/a CAMBRIDGE DAIRY. AMA Docket 
No. M 68-1. Decided October 4, 1962. 


Inadequacy of Petition—Dismissal 


The petition fails to comply with the applicable rules of practice and is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15(A) of the Agricultural 
Marketing Agreement Act respondent filed an application to dis- 
miss the petition for failure of the petition to comply with the 
applicable rules of practice (§ 900.52(b) (3), § 900.52(b) (4), 
and § 900.52 (b) (6) ). Petitioner filed a reply. 


The petition complains that under Order No. 68 regulating 
the handling of milk in the Minneapolis-St. Paul marketing area 
petitioner is required to pay the order prices on all milk received 
at its plant although only part of this milk is distributed in the 
marketing area. But as pointed out by the application to dismiss, 
the petition does not state the grounds upon which such a re- 
quirement is “not in accordance with law.” Too, the petition is 
not verified as prescribed by section 900.52(b) (6) of the rules 
of practice. 


Accordingly, the petition is dismissed but as provided by sec- 
tion 900.52(c) (2) of the rules of practice an amended petition 
may be filed within 20 days after service of a copy hereof upon 
petitioner. 


1075 
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(No. 8005) 


In re DOUGLAS STEEN. CEA Docket No. 104. Decided October 11, 
1962. 


Improper Trading—Fraud—Denial of Trading Privileges 


Respondent violated the act by trading in an account he managed after 
notification of the death of the owner of the account and all contract 
markets are ordered to deny all trading privileges to respondent for 
three years. 

Mr. Donald A. Campbell and Mr. Earl L. Saunders, for Commodity Ex- 
change Authority. Mr. Leland D. Starkey, of Los Angeles, California, 
for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. §1 et seq.), John Curry, Office of Hearing Ex- 
aminers, United States Department of Agriculture, issued a 
“Referee’s Recommended Decision” after hearing, etc., proposing 
that respondent be found to have violated the act as charged (by 
trading in an account he managed after notification of the death 
of the owner of the account) and that contract markets be or- 
dered to deny trading privileges to respondent for a period of 
three years. Respondent did not file exceptions to the recom- 
mended decision and proposed order. 


The referee’s recommended decision is adopted as the final 
decision in the proceeding and the order to contract markets 
denying all trading privileges to respondent for a period of three 
years is also adopted and shall become effective on November 15, 
1962. 


REFEREE’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. § 1 et seq.), hereinafter sometimes re- 
ferred to as the Act, instituted by a complaint and notice of 
hearing issued under § 6(b) of the Act (7 U.S.C. § 9) on October 
26, 1961, by the Assistant Secretary of Agriculture. 


The principal allegations of the complaint are as follows: 
The respondent, Douglas Steen, a member of the Board of Trade 
of the City of Chicago and of the Chicago Mercantile Exchange, 
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engaged in directing trading in commodity futures for, and con- 
trolled a commodity futures account of Mr. Carl H. Hopkins, 
which account was carried with Goodbody & Company, a regis- 
tered futures commission merchant. The respondent was entitled 
to and received a share of the commissions earned by Goodbody 
& Company on transactions for such account and, also, the re- 
spondent was entitled to a share of the profits resulting from 
certain trading in the account. The respondent was notified of 
the death of Mr. Hopkins by a letter from his widow, and sub- 
sequently, on November 21, 1960, the respondent, “notwithstand- 
ing such notification, caused the sale of December 1960 egg 
futures on the Chicago Mercantile Exchange and January and 
March 1961 soybean meal futures on the Board of Trade of the 
City of Chicago for said account, establishing new short positions 
in such futures for such account on the said exchanges. These 
sales subsequently were closed out at prices which resulted in a 
net loss of approximately $2,457.00” (Complaint, pp. 2-3). The 
complaint charges that, by reason of such facts, “the respondent, 
in connection with the making of contracts for future delivery 
on behalf of a person, attempted to cheat or defraud and did 
cheat or defraud such person in violation of section 4b of the 


Act (7 U.S.C. §6b)”” (Complaint, p. 3). 


The respondent filed an answer in which most of the principal 
allegations of the complaint are denied, and the respondent set 
forth affirmative allegations in support of his contention that he 
did not violate section 4b of the Act. 


A hearing was held in Los Angeles, California, on April 11 
and 12, 1962. John J. Curry, Office of Hearing Examiners, United 
States Department of Agriculture, was assigned as Referee and 
presided at the hearing. The respondent was represented at the 
hearing by Mr. L. D. Starkey, of Los Angeles, California, and 
the respondent testified in his own behalf. Donald A. Campbell, 
Office of the General Counsel, United States Department of Agri- 
culture, appeared as counsel for the complainant. Six witnesses 
testified for the complainant and 18 exhibits were received in 
evidence on behalf of the complainant. Subsequently, both parties 
filed suggested findings of fact, conclusions, and orders, and 


briefs in support thereof. 


PROPOSED FINDINGS OF FACT 
1. The respondent, Douglas Steen, is an individual whose ad- 
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dress is 14944 Rhinestone Drive, Sherman Oaks, California. At 
all times material herein, the respondent was a member of the 
Board of Trade of the City of Chicago, hereinafter referred to 
as the Chicago Board of Trade, and the Chicago Mercantile Ex- 
change. 

2. The Chicago Board of Trade and the Chicago Mercantile 
Exchange were, at all times material herein, duly designated con- 
tract markets under the Commodity Exchange Act. 


3. At all times material herein, the respondent engaged in 
directing trading in commodity futures for, and controlled, a 
commodity futures account of Mr. Carl H. Hopkins, which ac- 
count was carried with Goodbody & Company, a registered fu- 
tures commission merchant. With respect to such account, the 
respondent had an agreement with Mr. Carl H. Hopkins whereby 
the respondent was entitled to a share of the profits resulting 
from trading in the account other than trading on the Chicago 
Board of Trade (Complaint, p. 2; Answer, p. 1; Comp. ex 15). 
The respondent did not share in any losses resulting from trad- 
ing in the account (Comp. ex. 15). Under an arrangement with 
Goodbody & Company, and pursuant to the rules of the Chicago 
Board of Trade and the Chicago Mercantile Exchange, the re- 
spondent was entitled to and received a share of the commissions 
earned by Goodbody & Company on transactions for the Carl H. 
Hopkins account (Complaint, p. 2; Answer, p. 1). 


4. Mr. Carl H. Hopkins died on November 10, 1960 (Tr. 4). 
On November 15, 1960, his widow, Mrs. Erna Hopkins, consulted 
Mr. Donald B. Cantwell, who was then Legal Assistance Officer 
at Castle Air Force Base, California, for legal advice with re- 
spect to her husband’s estate (Tr. 5-10; Comp. ex. 4B). Mr. 
Cantwell advised Mrs. Erna Hopkins that in view of her chil- 
dren’s interest in the estate, the commodity futures account 
should be placed in a less speculative form (Tr. 5-6; Comp, ex. 
1 and 4B). Mr. Cantwell prepared the following typewritten 
letter for Mrs. Erna Hopkins to send to the respondent (Comp. 
exs. 1 and 4B): 


iat pun ep tiemened 


DOUGLAS STEEN 1079 
Cite as 21 A.D. 1076 


a. At 103 Fifth Avenue 
f the Atwater, California 
od to | November 15, 1960 
. Ex- Mr. Douglas Steen, Esq. 
Goodbody & Company 

til 2 Broadway 
ae New York 4, New York 

con- 


Re: Account of Carl H. Hopkins, deceased. 
Your account No. 67428 


A in Dear Mr. Steen: 


Please address future correspondence to the following 
address: Mrs. Carl H. Hopkins, in care of Tracy Hop- 
kins, Route 2, Guntown, Mississippi. 

Very truly yours, 


Mrs. Carl R. Hopkins 


2 
ac- This is to advise you that my husband, Carl H. Hop- 
fu kins, of 103 Fifth Avenue, Atwater, California, died on 
Thursday, November 10, 1960. Although I am unable to 
the locate his copies of the documents he signed with you 
eby pertaining to the Commodity account, it is my under- 
ing standing that the account was carried solely in his 
Azo name. 
5). I have sought counsel concerning this matter and he ad- 
ad- vises me that, since there was no will, the Mississippi 
ith law of intestacy applies and that two-thirds of the ac- 
go count belongs to my children. In light of these facts, I 
re feel the children’s interest would best be served by the 
na earliest favorable liquidation of the account. This sud- 
i den change of circumstance seems to me to necessitate 
H. a more conservative investment of the funds now repre- 
sented by the Commodity account. 
). I would like your advice as to when you feel this ac- 
od count could be liquidated with the smallest amount of 
Y loss. I realize that this, to some extent, will involve es- 
., timates of future market conditions. Possibly the way 
; most advantageous to me would be if you would indicate 
r { to me what you believe would be the various nets from 
- { the account on the liquidation date you may choose 
t } following December 1, 1960. 
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5. The typewritten letter prepared by Mr. Cantwell, which is 
set forth in Finding of Fact number 4 hereof, was signed by 
Mrs. Erna Hopkins, and such letter was deposited by her in a 
post office box at Atwater, California, on November 15, 1960. 
The letter was addressed to Mr. Douglas Steen, Esq., Good- 
body & Company, 2 Broadway, New York 4, New York, and the 
envelope was stamped with air mail postage (Tr. 5-10) ; Comp. 
ex. 1). 


6. The respondent received the typewritten letter from Mrs. 
Erna Hopkins dated November 15, 1960, which is set forth in 
Finding of Fact number 4 hereof, and on November 19, 1960, 
the respondent wrote the following letter in reply to Mrs. Erna 
Hopkins’ typewritten letter of November 15 (Comp. ex. 2): 


Dear Mrs. Hopkins: 


I am very sorry to learn of your husband’s transition. I 
have been favorably impressed by his insight and 
character. 


Agreement we have is enclosed. 


I would strongly urge that this successful growth ac- 
count is the best manner of handling a large part of 
his estate. My record is indicated by the enclosure. 
Please advise me after reading it and thinking it over. 


Sincerely, Douglas Steen 
Member of 7 leading exch. 


7. On November 18, 1960, the respondent gave an order to 
Mr. Frank Pado, the customer’s man at Goodbody & Company 
who handled his accounts (Tr. 73), to sell 15 contracts (car- 
loads) of December egg futures at 42.95¢ per dozen (Tr. 77). 
The order given to Mr. Pado called for such sale if the December 
egg futures price dropped to 42.95¢ per dozen prior to the close 
of trading on November 21 (Tr. 77). The order was executed on 
the Chicago Merchantile Exchange (Comp. ex. 12) on November 
21, 1960 (Tr. 78; Comp. ex 7B), and on November 21 the re- 
spondent advised Mr. Pado to assign the egg futures to the same 
accounts for which January soybean futures had heen liquidated 
on November 18, 1960 (Tr. 78). Acting pursuant to such instruc- 
tions from the respondent, Mr. Pado assigned two of the Decem- 
ber egg futures to the Carl H. Hopkins account (Tr. 75-79), 
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resulting in a new short position in the Carl H. Hopkins account 
of two December egg futures (Tr. 48-50; Comp. ex. 11). 


8. On November 21, 1960, the respondent gave Mr. Pado 
orders to sell seven January soybean meal futures (100 tons 
each) and seven March soybean meal futures (100 tons each) on 
the Chicago Board of Trade for the Carl H. Hopkins account (Tr. 
79-82). These orders were executed by Goodbody & Company on 
November 21 and the futures were assigned to the Carl H. Hop- 
kins account (Tr. 79-82; Comp. exs. 8A-C, 9A-C). The Carl H. 
Hopkins account previously had a short position of two soybean 
meal futures and as a result of the sale on November 21 of the 
14 soybean meal futures the short position in soybean meal fu- 
tures in the Carl H. Hopkins account was increased to 16 con- 
tracts, or 1600 tons (Tr. 50; Comp, ex. 11). 


9. The transactions in egg futures and soybean meal futures, 
referred to in Findings of Fact numbered seven and eight hereof, 
created new speculative positions in the Hopkins account (Tr. 
96-99, 215-216, 124-127, 210-211). As a result of the new specula- 
tive positions in egg futures and soybean meal futures created in 
the Hopkins account on November 21, referred to in Findings of 
Fact numbered seven and eight hereof, the Hopkins account 
suffered a loss of approximately $2450.00 (Tr. 59). 


10. The transactions in egg futures and soybean meal futures, 
referred to in Findings of Fact numbered seven and eight hereot, 
were capable of being used for hedging transactions in inter- 
state commerce in eggs and soybean meal or the products or 
by-products thereof, for determining the price basis of transac- 
tions in interstate commerce in eggs and soybean meal, and for 
delivering eggs and soybean meal sold, shipped, or received in 
interstate commerce (Tr. 127-128). 


11. By reason of the facts described in the preceding Find- 
ings of Fact, the respondent, in connection with the making of 
contracts on November 21, 1960, for future delivery of eggs and 
soybean meal on behalf of the persons who were to share in the 
estate of Mr. Carl H. Hopkins attempted to cheat or defraud and 
did cheat or defraud such persons. 


PROPOSED CONCLUSIONS 
I 
The letter of Mrs. Erna Hopkins, prepared by the Legal As- 
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sistance Officer, Castle Air Force Base, California, dated Novem- 
ber 15, 1960, advised the respondent that her husband “died on 
Thursday, November 10, 1960” and that her “children’s interest 
would best be served by the earliest favorable liquidation of the 
account”. It also requested the respondent’s advice as to when 
he believed that the account “could be liquidated with the small- 
est amount of loss”. If the respondent received this letter, he 
had clear and definite knowledge of Mr. Hopkins’ death and ot 
his widow’s desire to liquidate the account as soon as possible. 


The respondent testified that he did not receive the letter, but 
that, instead, he received a handwritten note from a Mrs. Hop- 
kins on November 19 which was “near totally indecipherable” 
(Tr. 133) and which did not clearly indicate that Mr. Hopkins 
had died (Tr. 133-134). The respondent testified that he replied 
to this letter on the same day it was received (Tr. 184; Comp. 
Ex. 2). 


Mrs. Erna Hopkins testified that the only letter which she sent 
to Mr. Steen at that time was the aforesaid typewritten letter 
(Comp. Ex. 1) prepared by the Legal Assistance Officer (Tr. 
6-9), 14-16, 18). Therefore, unless Mrs. Erna Hopkins is lying, 
the only letter which complainaint could have received is the 
typewritten letter dated November 15, 1960.1 Mrs. Erna Hop- 
kins’ testimony that Complainant’s exhibit 1 is a copy of a letter 
prepared by a Legal Assistance Officer was corroborated by that 
officer’s letter to Mr. Charles E. Robinson, dated March 23, 1962 
(Comp. ex. 4B). Previously Mr. Robinson sent a copy of Mrs. 
Hopkins’ typewritten letter dated November 15, 1960, which was 
identical to Complainant’s exhibit 1, to the Legal Assistance 
Officer and asked him if he remembered preparing the letter (Tr. 
23-24; Comp. ex. 4A). In his reply, that officer stated that he 
recalled the following facts with respect to the matter (Comp. 
ex. 4B): 


During the time in question I was the Legal Assistance 
Officer at Castle AFB, California. While other officers 
saw a few persons in this capacity, I handled the bulk 
of such matters. While I so worked, I saw a lady named 
Hopkins. Her husband had recently died, and she wished 


2In his Answer (P. 2) the respondent states that the letter to which he was replying on 
November 19, 1960, was a “handwritten letter purportedly signed by Mrs. Tracy Hopkins”. 
Mrs. Tracy Hopkins is the sister-in-law of Mrs. Erna Hopkins (Tr. 31-32), and she testified 
that she never wrote any letter to the respondent and that she had not even heard of the 
respondent until several days after November 19, 1960 (Tr. 32). 
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to liquidate a commodity account. I can clearly recall 
the lady’s expression of disapproval at her deceased 
husband’s act of withdrawing the bulk of his savings 
(a sum I recall to be in the neighborhood of $10,000) 
and placing them in the commodity account. The balance 
of the account had continually gone downways. She 
showed me receipts evidencing various transactions, 
but we were not able to use the declaration originating 
the account in preparing the letter. I wrote the in- 
stant letter after researching the Mississippi law re- 
garding intestacy. 


The time element supports the complainant’s contention that 
the respondent received Mrs. Erna Hopkins’ typewritten letter. 
Mrs. Erna Hopkins testified that she mailed the letter from At- 
water, California, in the afternoon of November 15, 1960, with 
air mail postage on the envelope (Tr. 6-10).? Another letter bear- 
ing air mail postage was mailed by Mrs. Erna Hopkins at the 
same time addressed to Harris Upham & Company, Washington, 
D. C., and this letter was answered by Harris Upham & Com- 
pany on November 17, 1960 (Tr. 8-9). Mrs. Erna Hopkins’ type- 
written letter to the respondent dated November 15, 1960, was 
sent in care of Goodbody & Company in New York, New York, 
and under ordinary circumstances, the letter would have been 
delivered to Goodbody & Company at least by November 17 (Tr. 
8-9). Mr. Frank Pado testified that he received all of Mr. Steen’s 
mail at Goodbody & Company, that he immediately forwarded 
Mr. Steen’s mail to Forest Hills, New York, and that, under 
ordinary circumstances, it took one day for mail to reach Mr. 
Steen’s office in Forest Hills (Tr. 85-86). Hence, under ordinary 
circumstances, Mr. Steen would have received an air mail letter 
mailed to him on November 15 from Atwater, California, in 
care of Goodbody & Company by November 18.* The respondent’s 
reply to the letter which he received is dated November 19 
(Comp. ex. 2). Hence the time factor supports the complainant’s 
contention that the letter to which the respondent was replying 
on November 19 (Comp. ex. 2) is Mrs. Erna Hopkins’ typewrit- 
ten letter dated November 15, 1960. 


*The Legal Assistance Officer in his letter to Mr. Robinson (Comp. Ex. 4b) stated, inte: 
alia, “It is my recollection I mailed it [the letter to respondent], although there is a possibility 
I placed it in the office mailing basket.’”’ However, see Compl. Ex, 5b where that officer deferred 
to Mrs. Hopkins’ recollection that she mailed the letter herself. 

*An inference, in this respect, may be drawn from the fact that in the afternoon of 
November 18, the trading in the Hopkins account was exceptionally heavy compared to the 
trading which previously had been conducted in the account (Tr. 52, 101-102; Comp. Ex. 11). 
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In addition, the contents of the respondent’s letter to Mrs. 
Erna Hopkins dated November 19 (Comp. ex. 2) indicates that 
it was in reply to Mrs. Erna Hopkins’ typewritten letter datea 
November 15, (Comp. ex. 1). The first sentence in Mrs. Erna 
Hopkins’ typewritten letter is that her husband “died on Thurs- 
day, November 10, 1960.” The first portion of the respondent’s 
letter of November 19 is that “I am very sorry to learn of your 
husband’s transition.* I have been favorably impressed by his 
insight and character” (Comp. ex. 2). This would seem to be a 
responsive expression of sympathy to the thought expressed in 
the first sentence of Mrs. Hopkins’ typewritten letter. 


The second sentence in Mrs. Erna Hopkins’ typewritten letter 
of November 15 is that “[a]lthough I am unable to locate his 
{[Mr. Hopkins’] copies of the documents he signed with you per- 
taining to the Commodity account, it is my understanding that 
the account was carried solely in his name” (Comp. ex. 1). The 
second statement in the respondent’s letter dated November 19 
is: “Agreement we have is enclosed”. This is plainly responsive 
to the second sentence in Mrs. Hopkins’ typewritten letter.® 


The third and fourth sentence of Mrs. Erna Hopkins’ type- 
written letter of November 15 relate to the fact that, in view of 
her children’s interest in the account, she felt that the account 
should be liquidated at the earliest favorable time (Comp. ex. 1). 
The third statement expressed in the respondent’s letter of No- 
vember 19 is that: “I would strongly urge that this successful 
growth account is the best manner of handling a large part ot 
his estate. My record is indicated by the enclosure.* Please ad- 
vise me after reading it and thinking it over” (Comp. ex. 2). 
The third idea expressed in the respondent’s letter of November 
19 is clearly responsive to the third concept expressed in Mrs. 
Erna Hopkins’ typewritten letter dated November 15. 


In the concluding sentence of Mrs. Erna Hopkins’ typewritten 
letter dated November 15, she states that further correspondence 
should be addressed to her in care of Tracy Hopkins (Comp. 
ex. 1). That is obviously the source of Mr. Steen’s dim recol- 
lection with respect to the name Tracy Hopkins (Tr. 182). 


* Respondent testified that, ‘The word ‘transition’ was chosen [in his letter] after dis 
eussion with my wife concerning just how to make an empathie reply to the letter since we 
did not know what had transpired.” (Tr. 188). 

*The agreement referred to is in evidence as Comp. Ex. 15. 

*The enclosure is a feature article in Business Week for June 11, 1960, reporting re 
spondent's successful operations in the futures markets. (Comp. Ex. 18). 
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The foregoing analysis of the evidence establishes clearly that 
the respondent received Mrs. Erna Hopkins’ typewritten letter 
dated November 15, 1960, and that the illegible handwritten note 
allegedly received by the respondent is a figment of his imagina- 
tion. 


Other circumstances also impeach the respondent’s credibility. 
For example, the respondent testified on cross-examination that 
within a day or two after he wrote to Mrs. Hopkins on Novem- 
ber 19, 1960, he attempted to telephone Mr. Hopkins but got no 
reply (Tr. 150-152). However, in a disciplinary proceeding be- 
fore the Business Conduct Committee of the Chicago Board ot 
Trade, relating to the same matters at issue in the present pro- 
ceeding (Tr. 123), the respondent testified that he did not make 
any attempt to telephone Mr. Hopkins after receiving the letter 
to which he replied on November 19 (Tr. 152-156, 211-212). The 
questions asked at the hearing before the Business Conduct Com- 
mittee of the Chicago Board of Trade, and Mr. Steen’s replies 
thereto are as follows (Tr. 154-155): 


“With Mr. Hopkins—I mean, after all, I think it 
would be very prudent for you, when you get a letter 
like that, handling equities for other people, that you 
find out just what is the picture. Did you make any 
attempt to phone him or communicate with him by wire 
or anything like that? 


“Answer: No, I didn’t.” 


“Question: Yet, you did go through that—what my 
personal opinion was— 


“Answer: I expect that if a man is dead, the estate 
is bound to contact me. I couldn’t understand how the 
man could be dead and the estate not contact me. It 
didn’t make any sense to me.” 


Based on all of the foregoing, it is manifest that the respond- 
ent received Mrs. Erna Hopkins’ typewritten letter dated No- 
vember 15, 1960, advising him of the death of her husband and 
requesting the earliest favorable liquidation of the account. In 
addition, the hearing officer who saw and heard the. witnesses 
testify and thus was able to form a judgment of their credibility 
is of the opinion that the testimony of Mrs. Erna Hopkins is 
worthy of belief and legal acceptance. N.L.R.B. v Universas 
Camera Corp., 179 F. 2d 749, 754. 
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II 


The transactions at issue in this proceeding, referred to in 
Findings of Fact numbered seven and eight (t.e., the sale of 2 
December egg futures and 14 soybean meal futures), were exe- 
cuted for the Hopkins account on November 21, 1960, which is 
after the respondent received notice of the death of Mr. Hopkins. 


The respondent contends that the egg futures contracts were 
placed in the Hopkins account on November 21, 1960, by error, 
although he was never precise as to the nature of the error 
relating to this particular transaction (Tr. 141). The evidence, 
however, establishes the fact that the egg futures were placed 
in the Hopkins account because of explicit instructions given by 
the respondent to Mr. Pado on November 21. The 2 egg futures 
placed in the Hopkins account were part of an order relating to 
15 egg futures, and the respondent told Mr. Pado to place the 
egg futures in the same accounts for which soybean futures had 
been liquidated on November 18 by purchasing soybean futures. 
The Hopkins account was one of the accounts for which soybean 
futures had been liquidated in that manner on November 18 
(Tr. 73-79, 82-85, 203-209; Comp. exs. 6A-D, 7 A-C, 10A-C). 
Hence, the egg futures were placed in the Hopkins account on 
November 21 in accordance with the express directions of the 
respondent, and this created a new short position in egg futures 
in the Hopkins account (Tr. 48; Comp. ex. 11).’ The respondent 
does not question the fact that this new short position in egg 
futures increased the speculative nature of the Hopkins account. 


The respondent admits that he placed an order with Mr. Pado 
on November 21 to sell seven January soybean meal futures and 
seven March soybean meal futures on the Chicago Board of 
Trade for the Hopkins account (Tr. 139-140), and this order 
was executed by Goodbody & Company for the Hopkins account 
on November 21 (Tr. 79-82; Comp. exs. 8A-C, 9A-C). Prior to 
November 21, the Hopkins account had a long soybean oil posi- 
tion of 17 contracts and a short soybean meal position of 2 con- 
tracts (Comp. ex. 11). As a result of the sale of 14 soybean 


‘The establishment of a position of two egg futures in the Hopkins account on November 
21 was consistent with prior trading in the account. A position of two egg futures was held 
in the Hopkins account from October 81, 1960, to November 8, 1960 (Comp. ex. 11). On 
November 15, 1960, one egg future was bought for the Hopkins account, and on November 
16, 1960, one egg future was bought and two egg futures were sold for the Hopkins account, 
thereby liquidating the egg futures position in the Hopkins account on November 16, 1960 
(Comp. ex. 11). 
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meal futures on November 21, the short soybean meal position in 
the Hopkins account was increased to 16 contracts and the long 
soybean oil position in the Hopkins account remained at 17 con- 
tracts (Tr. 49; Comp. ex. 11). 


The respondent contends that the sale of the soybean meal 
futures on November 21 was a “spread” which reduced the specu- 
lative commitment in the Hopkins account (Tr. 139). The re- 
spondent contends that in November of 1960 “it was generally 
considered that meal versus oil was a spread” inasmuch as they 
are “derivatives of the same product” (Tr. 1389). However, the 
testimony of Mr. Charles E. Robinson, Director of the Compli- 
ance Division of the Commodity Exchange Authority, who has 
had approximately 20 years of experience with the Commodity 
Exchange Authority (Tr. 23, 114), and of Mr. Werner Lehn- 
berg, a partner in Goodbody & Company, who is in charge of the 
firm’s Commodity Division, and who has had approximately 25 
years of experience in futures trading work (Tr. 93-94), clearly 
establishes that the sale of soybean meal against the purchase 
of soybean oil is not a spread, and that such a transaction is 
purely speculative subjecting the account to additional risk ot 
loss (Tr. 96-99, 215-216, 124-127, 210-211). Mr. Lehnberg testi- 
fied that the sale of 14 contracts of soybean meal on November 
21 in the Hopkins account made the account “more speculative” 
because (Tr. 97)— 


the meal is a transaction in itself, and while—and this 
new position would be subject to supply and demand 
factors that govern the price trend of meal. It has no 
direct relation to the price trend of soybean oil. 


Mr. Lehnberg testified that if a person has a position which is 
long in soybean oil and short in soybean meal he can “frequently 
lose money on both sides of the transaction” (Tr. 97). 


Similarly, Mr. Robinson testified that the fact that commodi- 
ties are derivatives of the same product has no bearing on 
whether or not such commodities can be used as a spread (Tr. 
211), and that a short position in soybean meal could not be used 
as a spread against a long position in soybean oil (Tr. 211)— 


because soy bean meal is primarily used as a feed stuff, 
and a component of feed, and its price is determined 
from the demand side, by the demand for feed. Soy bean 
oil is a vegetable oil, and is competitive with cotton seed 
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oil and lard, so its price is determined by different fac- 
tors. So, since the prices of the different commodities 
from the demand side are determined by basically dif- 
ferent economic factors, the purchase of one against the 
sale of the other would not be considered a spread and 
never has, to my knowledge. 


Mr. Robinson explained that his opinion with respect to soybean 
oil and soybean meal is “the opinion of practically all the people 
in the commodity market” (Tr. 213). 


Both Mr. Lehnberg and Mr. Robinson testified that there has 
been no change in trade opinion since 1960 with respect to trans- 
actions in soybean meal against transactions in soybean oil, and 
that transactions in soybean meal] against transactions in soy- 
bean oil have never been considered by the trade as a spread 
(Tr. 96-99, 215-216, 124-127, 210-211). Mr. Lehnberg and Mr. 
Robinson also testified that under the margin rules of the Chica- 
go Board of Trade in effect in November of 1960, a position in 
soybean meal against a position in soybean oil was not consid- 
ered as a spread (Tr. 99, 126-127). In addition, both witnesses 
testified that the two sides of a spread are ordinarily closed out 
at the same time, and that the position in the Hopkins account 
in soybean meal was not closed out at the same time as the posi- 
tion in soybean oil (Tr. 98-99, 125-126). 


In the circumstances, the record clearly demonstrates that, 
after receiving notice of the death of Mr. Hopkins, the respond- 
ent established new speculative positions in the Hopkins account, 
thereby increasing the speculative nature of the account. 


III 


The respondent is charged in the complaint with having “at- 
tempted to cheat or defraud and did cheat or defraud” the estate 
of Carl H. Hopkins. 


It is provided in section 4b of the Act that it “shall be unlaw- 
ful for any member of a contract market * * * in or in connec- 
tion with * * * the making of * * * any contract of sale of any 
commodity for future delivery made, or to be made, on or sub- 
ject to the rules of any contract market for or on behalf of any 
person if such contract for future delivery is or may be used 
for (a) hedging any transaction in interstate commerce in such 
commodity or the product or byproducts thereof, or (b) deter- 
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mining the price basis of any transaction in interstate com- 
merce in such commodity, or (c) delivering any such commodity 
sold, shipped, or received in interstate commerce for the fulfill- 
ment thereof—(A) to cheat or defraud or attempt to cheat or 
defraud such person” (7 U.S.C. § 6b). 


To “cheat” is defined in Webster’s New International Dic- 
tionary, Unabridged (2d ed. 1959), p. 456, as to “deprive of 
something valuable by use of deceit; to practice fraud upon; 
to defraud * * *.” To “defraud” is defined as to “deprive of some 
right, interest, or property, by deceit; to cheat * * *” (id. at p. 
689). “ ‘Cheat and defraud’ include every kind of trick, device, 
artifice, or deception from false representation and intimidation 
to suppression and concealment of fact or information, used for 
the purpose of depriving another of his property or other known 
right contrary to the plain rules of common honesty.” State Vv. 
Gerich, 188 Conn. 292, 83 A. 2d 488, 490; State v. Parker, 114 
Conn. 354, 158 A. 797, 800. 


“It is established law that acts in violation of the fiduciary 
duties of an agent are regarded as fraudulent.” Ramey v. Myers, 
159 Cal. App. 2d 82, 323 P. 2d 805, 808. Acts which tend to 
violate the “fiduciary obligation” of an agent to a principal “are 
considered, in law, as ‘frauds upon confidence bestowed.’ ” Myers 
v. Ellison, 249 Ala. 367, 31 So. 2d 353, 355. The “vital principle 
[relating to agency] is good faith; without it the relation of 
principal and agent cannot exist; and so sedulously is this prin- 
ciple guarded, that all departures from it are esteemed frauds 
upon the confidence bestowed.” Nagel v. Todd, 185 Md. 512, 45 
A. 2d 326, 328. 


A person may “defraud” someone irrespective of whether 
there is an “attempt to secure any monetary advantage” (United 
States v. Tommasello, 160 F. 2d 348, 350 (C. A. 2)), and irre 
spective of whether the defrauded person would “suffer a pecun- 
iary loss” (Johnson v. Warden, 134 F. 2d 166, 167 (C. A. 9), 
certiorari denied, 319 U.S. 763; see, also, United States v. Buck- 
ner, 108 F. 2d 921, 926 (C. A. 2) ; United States v. Goldsmith, 68 
F. 2d 5, 7 (C. A. 2)). Specifically, it was held in Braatelien v. 
United States, 147 F. 2d 888, 890-894 (C. A. 8), that the defend- 
ant was guilty of defrauding a person (the United States) by 
taking unauthorized action intended to promote the defendant’s 
business even though the defrauded person suffered no “property 
or pecuniary loss by the fraud” (147 F. 2d at 893-894). 
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In this case, the respondent, a member of several contract 
markets, had a power of attorney to trade for Mr. Carl H. Hop- 
kins (Comp. exs. 14 and 15), but the respondent’s authority to 
engage in new transactions in the Hopkins account ended prior 
to November 21, 1960, in view of the death of Mr. Hopkins and 
the notice received by the respondent of such death. Under the 
general rules of agency, it is well settled that an ordinary agent’s 
power to act for his principal ceases upon the death of the prin- 
cipal (2 C.J.S. Agency, § 86a). The trade practice as to an agen- 
cy relating to commodity futures accounts is consonant with 
the general rules of agency. Specifically, under the trade practice 
applicable to the handling of a commodity futures account upon 
the death of the owner of the acount, no new positions may be 
established in the account and the account must be liquidated as 
soon as possible (Tr. 59-62, 94, 123-124).* The underlying basis 
for the trade practice is that after the death of the owner of 
the account, the account no longer belongs to the person who 
opened the account and who was willing to speculate with his 
money in commodity futures. The money belongs to those per- 
sons who are to share in the dead man’s estate, and they might 
not want to speculate with the money and, also, creditors might 
be jeopardized by any further speculation (Tr. 62, 94, 124). 


In the present case, the respondent cheated and defrauded the 
persons who were to share in Mr. Hopkins’ estate by speculating 
with the money in the Hopkins account after the respondent had 
received notice of the death of Mr. Hopkins and instructions to 
liquidate the account. By engaging in such speculation, the re- 
spondent was depriving such persons of the right to choose for 
themselves how to invest or handle their money. The respondent 
pretended not to receive Mrs. Hopkins’ typewritten letter of 
November 15, and by means of this device or scheme, he handled 
the money in the Hopkins account in accordance with his views 
instead of following the instructions of Mrs. Hopkins. This con- 
stitutes cheating or defrauding within the meaning of the au- 
thorities cited above irrespective of whether the respondent’s 
action was dictated by motives of persona] gain. 


The record shows, however, that the respondent personally 
profited from the trading in the Hopkins account on November 


* Although various transactions were executed in the Hopkins account after the death of 
Mr. Hopkins and before notice was received by the respondent of such death (Comp. ex. 11), 
there is no allegation in the complaint with respect to such transactions and, therefore, such 
transactions are not involved in thie proceeding. 
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21. As a result of the unauthorized transactions in the Hopkins 
account on November 21, the respondent earned commissions of 
$180 (Tr. 53-56; Comp. ex. 12). Hence, the respondent secured 
immediate and certain financial advantage to himself as a result 
of the unauthorized transactions on November 21. 


In addition, the evidence compels the inference that the re- 
spondent executed the transactions on November 21 for the pur- 
pose of procuring greater financial advantage than the $180 re- 
ceived in commissions. The respondent’s business was taking a 
sharp turn for the worse during November of 1960, and by De- 
cember 2, 1960, the respondent’s business had “collapsed” and 
there was “little or nothing left of many accounts,” including 
the respondent’s personal account (Tr. 143; Comp. ex. 3). The 
only reasonable inference,’ considering the entirety or totality 
of the factual situation revealed in this case, is that the respond- 
ent was attempting, by means of the transactions entered into 
on November 21, to make a profit in the Hopkins account in 
order to obtain Mrs. Erna Hopkins as a new customer. The re- 
spondent admitted that he believed that the transactions in the 
Hopkins account on November 21 would increase the “probabili- 
ty of profit” in the Hopkins account (Tr. 145; see, also, Tr. 161, 
171, 189-192). In his letter of November 19 to Mrs. Erna Hop- 
kins, (1) the respondent included a copy of an article which 
appeared in Business Week magazine stating, inter alia, that he 
“has run $6,000 into $240,000, and now holds about a $2-million 
position in various commodities, and has earned a reputation 
as one of the shewdest of a vanishing breed of commodity trad- 
ers” (Tr. 193-194; Comp. ex. 18); (2) the respondent enclosed 
a customer’s agreement signed by himself and with the place 
for the customer’s signature blank (Tr. 13, 195; Comp. exs. 2, 
15); and (3) the respondent stated (Comp. ex. 2)— 


I would strongly urge that this successful growth ac- 
count is the best manner of handling a large part of his 


*An administrative agency is permitted to draw reasonable inferences upon the basis of 
the evidence. Cardillo v. Liberty Mutual Co., 330 U.S. 469, 477-478; Corn Products Co. v. 
Federal Trade Commission, 824 U.S. 726, 739; Labor Board v. Southern Bell Co., 319 U.S. 
50, 60; Great Western Food Distributors v. Brannan, 201 F. 2d 476, 480 (C.A. 7), certiorari 
denied, 345 U.S. 997; National Labor Relations Board v. Kropp Forge Co., 178 F. 2d 822, 826 
(C.A. 7), certiorari denied, 840 U.S. 810; National Labor Relations Board v. Arnolt Motor 
Co., 178 F. 2d 597, 598 (C.A. 7); Fort Howard Paper Co. v. Federal Trade Com’n., 156 F. 
2d 899, 907 (C.A. 7), certiorari denied, 329 U.S. 795. Specifically, it has been held that in 
proceedings under the Commodity Exchange Act findings of fact may be based on “the 
evidence, including the demeanor of the witnesses, the reasonable inferences drawn therefrom 
and other pertinent circumstances” (Great Western Food Distributors v. Brannan, 201 F. 
2d 476, 480 (C.A. 7), certiorari denied, 845 U.S. 997). 
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[Mr. Carl H. Hopkins’] estate. My record is indicated 
by the enclosure. Please advise me after reading it and 
thinking it over. 


In the circumstances, it is manifest that the respondent was 
attempting to obtain Mrs. Carl H. Hopkins as a new customer 
and that he wanted Mrs. Hopkins to leave “a large part” of Mr. 
Hopkins’ estate in the commodity account. The respondent re- 
ferred to the account as a “successful growth account” notwith- 
standing the fact that by November 19, 1960, the account had 
declined from approximately $8200 to approximately $4800 (Tr. 
5, 59). This indicates that the respondent was aware of the fact 
that Mrs. Hopkins would naturally be influenced by the success 
or failure of the account and affords an additional basis for the 
inference that the respondent’s motive—in establishing new 
speculative positions in the Hopkins account on November 21, 
and in pretending not to have received Mrs. Erna Hopkins’ 
typewritten letter of November 15 with its clear statement that 
her husband had died—was to try to make a profit in the account, 
thereby affording an additional basis for using Mrs. Erna Hop- 
kins to leave a large part of Mr. Hopkins’ estate in the commo- 
dity account. Although the respondent denied that this was his 
motive (Tr. 195-202), objective circumstances are frequently 
accorded greater probative value than a respondent’s protesta- 
tions of innocence. See Wright v. Securities & Exchange Com- 
mission, 112 F. 2d 89, 92-93 (C. A. 2); R. J. Koeppe & Co. V. 
Securities & Exchange Commission, 95 F. 2d 550, 552 (C. A. 7). 


The prohibition in section 4b of the Act against cheating or 
defrauding is plainly broad enough to encompass the respond- 
ent’s activities at issue in this proceeding. Moreover, the Com- 
modity Exchange Act is remedial legislation, and it is settled 
that remedial legislation should be liberally construed to achieve 
the Congressional purpose. McDunald v. Thompson, 305 U.S. 263, 
266; Piedmont & Northern Ry. v. Comm’n., 286 U.S. 299, 311- 
312; Adler v. Northern Hotel Co., 175 F. 2d 619, 620-621 (C. 
A 7). A statute should be construed, if possible, “in the manner 
which effectuates rather that frustrates the major purpose of 
the legslative draftsmen” (Shapiro v. United States, 335 U.S. 1, 
31), and an interpretation should be adopted which “will pre- 
serve the vitality of the Act and the utility of the language” 
(Sunshine Coal Co. v. Adkins, 310 U.S. 381, 392). Remedial 
legislation “should be interpreted (when that is possible) in a 
manner tending to discourage attempted evasions by wrong- 
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doers” (Scarborough v. Atlantic Coast Line R. Co., 178 F. 2d 
253, 258 (C. A. 4), certiorari denied, 339 U. S. 919). 


IV 


Respondent’s defense of his actions is not persuasive. At best 
it represents an attempt to grasp at straws in the face of wilful 
wrongdoing on his part. Respondent contends that he never re- 
ceived Mrs. Hopkins’ letter of November 15 and that in any 
event his trading in the Hopkins’ account was characterized by 
good faith. The answer to this is that the evidence is overwhelm- 
ingly to the contrary. Also, the great weight of the evidence is 
to the effect that the order to sell December eggs was allocated on 
November 21 and not on November 18, as claimed by respond- 
ent (see Findings of Fact 7 and 8). All other contentions made 
by the respondent have been considered, but are deemed to be 
without merit. 


V 


The respondent, by undertaking to direct the trading in com- 
modity futures accounts owned by other persons, handled the 
money of other persons and, therefore, owed the highest degree 
of loyalty in discharging his duties as an agent. See, e.g., Eaton 
v. Thieme, 15 Cal. App. 2d 458, 59 P. 2d 638, 646. As stated 
in Mechen on Agency (2d ed.), Vol. 1, § 1188: 


Loyalty to his trust is the first duty which the agent 
owes to his principal. Without it, the perfect relation 
cannot exist. Reliance upon the agent’s integrity, fidelity 
and capacity is the moving consideration in the creation 
of all agencies; in some it is so much the inspiring 
spirit, that the law looks with jealous eyes upon the 
manner of their execution, and condemns, not only as 
invalid as to the principal, but as repugnant to the pub- 
lic policy, everything which tends to destroy that reli- 
ance. 


The obligation of an agent to his principal was expressed in 
Bank of British North America v. Cooper, 137 U.S. 479, as 
follows: 


There can, as a rule, be little hardship, and there is 
generally great benefit, in holding an agent bound to 
absolute compliance with the explicit instructions of 
his principal. In view of the manifold contingencies of 
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business transactions, and the wide range of possibili- 
ties that attend any act of a commercial nature, few 
things could be more unfortunate than to incorporate 
into established law the right of an agent to disobey 
specific instructions, and to make a guess as to results 
an excuse for relief from accruing loss. Uniform recog- 
nition and enforcement of certain settled and clear rules 
are important. Among them, few are more significent 
or more essential than that in the relation of principal 
and agent strict compliance by the latter with the in- 
structions of the former is an unvarying condition of 
exemption from liability. 


In this case, notwithstanding the receipt by the respondent of 
a plain and precise notification as to the death of Mr. Carl H. 
Hopkins and of the desire of his widow to have the account 
liquidated at the earliest favorable time, the respondent subse- 
quently established new speculative positions in the Hopkins 
account. The respondent may have believed that his market 
judgment was right and that, given time, his opinion as to the 
market would be justified. Nonetheless, it was a flagrant disre- 
gard of his duties with respect to the Hopkins account to estab- 
lish new speculative positions in the account after receiving Mrs. 
Erna Hopkins’ typewritten letter of November 15. 

seksi bata 

The respondent’s violation should not be judged by the amount 
of loss sustained by the Hopkins account as a result of the un- 
authorized trading on November 21, 1960.*° The respondent’s vio- 
lation would have been just as serious if there had been a profit 
in the Hopkins account as a result of the respondent’s unauthor- 
ized transactions. The significant circumstance is that the re- 
spondent permitted his own judgment as to the course of action 
to be taken with respect to the Hopkins account to prevail not- 
withstanding the receipt of notification of the death of Mr. Hop- 
kins and a request to liquidate the account at the earliest favor- 
able opportunity. This is a flagrant disregard of the respondent’s 
obligations in the handling of money belonging to other persons. 


1° The loss in the Hopkins account as a result of the new positions established on November 
21, 1960, was approximately $2450.00 (Tr. 59), and the loss in the account as a result of the 
new positions established on November 18, 1960, was approximately $4100.00 (Tr. 59). Al- 
though there is basis for believing that the respondent received Mrs. Erna Hopkins’ type 
written letter prior to his unusually heavy trading in the Hopkins account on November 138, 
1960 (see, supra, pp. 11-12), the complaint does not allege any violation relating to No 
vember 18. 
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Moreover, the evidence compels the inference that the respondent 
was motivated by hope of persona] gain. 


Any person who commits such a violation of the Act should 
not be permitted to handle other persons’ commodity accounts 
for a substantial period of time. The nature of the offense, and 
not the amount of money involved, is the important considera- 
tion. For example, if a bank teller is found to have embezzled 
even a small amount of money from a bank, it is not likely that 
he will ever again be permitted to handle money for the bank, 
or for any other bank which knows of the offense. 


One of the fundamental purposes of the Commodity Exchange 
Act is to “insure fair practice and honest dealing on the com- 
modity exchanges” (H. Rep. No. 421, 74th Cong., 1st Sess., p. 1), 
and section 4b of the Act relating to cheating or defrauding cus- 
tomers is a basic part of the measure designed to achieve that 
purpose (see H. Rep. No. 421, 74th Cong., 1st Sess., p. 5). Con- 
sidering all of the circumstances of this case, it is believed that 
in order to effectuate that purpose of the Act, the respondent 
should be denied all trading privileges on contract markets for 
a period of three years. 


The respondent is not registered as a floor broker or as a 
futures commission merchant and, therefore, it is not possible 
to suspend or revoke any license as a result of the respondent’s 
violation. Also, the respondent testified that he is not presently 
engaged in handling commodity futures accounts for others and 
that he does not intend to handle such accounts in the future 
(Tr. 144). However, in order to have an effective sanction in 
this case, it is necessary to deny to the respondent all trading 
privileges for a specified period of time whether for the re- 
spondent’s own account or for the account of other persons. 


VI 


All suggested findings of fact, conclusions, and orders incon- 
sistent with those proposed herein are herewith overruled and 
denied. 

PROPOSED ORDER 

Effective on the 30th day after the date of this order, all 

contract markets shall deny all trading privileges to Douglas 


Steen for a period of three (8) years, such refusal to apply to 
all trading done and positions held by the said Douglas Steen 
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directly or indirectly whether for his own account or for 
the account of other persons. 


A copy of this decision and order shall be served upon the 
said Douglas Steen and upon each contract market. 


(No. 8006) 


In re CENTRAL IOWA LIVESTOCK, INC. P&S Docket No. 2695. De- 
cided October 3, 1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and 
thereafter until it demonstrates that it is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary of Agriculture as a market agency and dealer 
under the act, and is charged with being insolvent within the 
meaning of the act (7 U.S.C. 204) and with violating certain 
sections of the act and the regulations issued under the act. The 
respondent has filed an amended answer in which (1) it admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) it states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings ot 
fact and conclusions of the Secretary of Agriculture; (3) it 
waives oral hearing and the report of the hearing examiner; 
and (4) it consents to the issuance of the order set forth below. 
Complainant has recommended that such order be entered. 


FINDINGS OF FACT 
1. The respondent is an Iowa corporation with its place of 
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business at Rippey, Iowa. Respondent is registered with the Sec- 
retary of Agriculture as a market agency and dealer under the 
act, and at all times mentioned herein was so registered. 


2. The public livestock auction facilities of the Central Iowa 
Livestock, Inc., Rippey, Iowa, hereinafter referred to as the 
stockyard, are now, and at all times mentioned herein were, a 
posted stockyard subject to the provisions of the act. 


8. The respondent is insolvent. As of February 28, 1962, the 
respondent’s current liabilities exceeded its current assets by 
approximately $9,684.92. 


4. The respondent, during the period from May 16, 1961, 
through November 28, 1961, used approximately $4,624.74 of 
the net proceeds received from the sale of livestock consigned to 
respondent for sale on a commission basis at the stockyard for 
purposes of its own. The respondent has paid no part of these 
proceeds to the shippers entitled thereto. In purported payment 
of such proceeds to the shippers entitled thereto the respondent 
issued checks which were returned unpaid by the bank upon 
which they were drawn because of insufficient funds. 


5. The respondent, during the period from May 1, 1961 to 
February 28, 1962, failed to keep such accounts, records and 
memoranda as fully and correctly disclosed all transactions in- 
volved in its business as a market agency and dealer under the 
act. 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the act (7 U.S.C. 204), and has wilfully violated sections 304, 
807, 312, and 401 of the act (7 U.S.C. 205, 208, 218, 221), and 
sections 201.40 and 201.41 of the regulations issued thereunder 
(9 CFR 201.40, 201.41). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 


ORDER 


1. Respondent shall cease and desist from (1) making such 
use of funds received as proceeds from the sale of livestock 
handled on a commission basis as would in any manner endanger 
or impair the prompt and faithful accounting therefor and pay- 
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ment of such funds to the person entitled thereto and (2) issuing 
checks to cover the proceeds due consignors for livestock sold 
on a commission basis when respondent does not have sufficient 
funds on deposit to pay such checks. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds” or by a similar identifying designation and shall not with- 
draw funds therefrom for any purposes except those for which 
shippers’ proceeds may be properly used as set forth in section 
201.42 of the regulations under the act (9 CFR 201.42). 


3. Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in its business under the act. 


4. Respondent is suspended as a registrant under the act, 
beginning on the effective date of this order, for a period of 30 
days and thereafter until such time as respondent shall demon- 
strate that it is no longer insolvent. At the request of respondent, 
when it makes such a showing, a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 


hereof upon the respondent and copies shall be served upon the 
parties. 


(No. 8007) 


In re DELL LEMING, DANE WALKER AND DONAVON TURLEY, part- 
ners, d/b/a DELL LEMING CATTLE COMPANY. P&S Docket No. 
2647. Decided October 3, 1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondents are suspended as registrants under the act for 30 days and 
thereafter until they demonstrate that they are no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Eugene B. Burns, of Lebanon, 
Indiana, and Mr. B. Howard Caughran, of Indianapolis, Indiana, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. The respondents are charged with being 
insolvent and with failing to pay for livestock purchased. The 
respondents have filed an amended answer in which (1) they 
admit the jurisdictional allegations of the complaint and neither 
admit nor deny the remaining allegations; (2) they state that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions based upon the allegations of the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
(3) they waive oral hearing and the report of the hearing ex- 
aminer; and (4) they consent to the issuance of the order set 
forth below. Complainant has recommended that such order be 


entered. 
FINDINGS OF FACT 


1. The West Tennessee Auction Co., Martin, Tennessee, is 
now and was at all times material herein, a posted stockyard 
subject to the provisions of the act. 

2. Respondents, as partners, are registered with the Secre- 
tary of Agriculture as a dealer to buy and sell livestock in com- 
merce for their own account, and at all times mentioned were 
so registered. 

3. Respondents are insolvent. As of September 30, 1961, re- 
spondents’ current liabilities excceded their current assets by 
approximately $69,482.41. 

4. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for their own 
account and have failed to pay the total purchase price of such 
livestock when due: 


Date Amount of Purchase Balance 
1961 Livestock Seller Purchase Price Due 
May 8 West Tennessee $13,435.39 $13,435.39 $10,935.39 
Auction Co., 
Martin Tennessee 
July 17 H. G. Darroh 6,236.74 
Sebring, Florida 
July 24 “ 5,669.26 
July 28 “ e 6,595.91 18,501.91 14,591.91 


September 21 Morris Crain 7,298.75 7,293.75 4,295.73 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents are insolvent within the meaning 
of the act (7 U.S.C. 204), and have wilfully violated section 312 
of the act (7 U.S.C. 218). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from purchasing livestock 
in commerce and failing to pay therefor in accordance with con- 
tract terms. 


Respondents are suspended as registrants under the act for 
30 days and thereafter until they demonstrate that they are no 
longer insolvent. At the request of respondents, when they demon- 
strate that they are no longer insolvent, a supplemental order 
will be entered in this proceeding terminating this suspension 
after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon the respondents and copies shall be served upon the 
parties. 


(No. 8008) 


ERNEST L. ROCHA v. CALIFORNIA FARM BUREAU MARKETING 
ASSOCIATION. P&S Docket No. 2719. Decided October 3, 19672. 


Failure to Furnish Reasonable Stockyard 
Services—Damages 


Negligence in the handling of livestock in its custody constitutes a failure 
by respondent to furnish reasonable stockyard services. Complainant is 
awarded damages. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. It is alleged in a complaint filed on Novem- 
ber 20, 1961, that complainant purchased a cow from the re- 
spondent on August 29, 1961, that the cow was purchased in 
respondent’s sales auction ring as a healthy animal, and that 
after the sale when complainant went to the livestock company’s 
pens to pick up the cattle which he had purchased, the cow was 
down on the ground and could not get up. It was further alleged 
that the cow had a broken back, and that when she was slaugh- 
tered most of the meat had to be destroyed because it was blood 
shot. Complainant seeks reparation in the sum of $136.88. 


A copy of the complaint and a copy of the investigative report 
filled in this proceeding pursuant to section 202.40 of the rules 
of practice, were served upon the respondent on April 30, 1962. 
Complainant was served with a copy of the investigative report 


on April 28, 1962. 


Respondent filed an answer on May 14, 1962, in which it was 
alleged that the cow was cripped at the time she was displayed 
in the auction ring prior to purchase by the complainant; that 
under the rules of respondent’s stockyard, sales of livestock are 
made without warranty or guarantee of any kind, except as to 
title; and that buyers assume all risk of loss after the livestock 
are weighed, except for losses due to the negligence of the re- 
spondent and its employees. The answer further alleged that the 
animal was purchased on an “as is” basis, and that there was no 
conduct on the part of respondent or its employees that was or 
could be construed as negligence or carelessness. 


An oral hearing was held at Madera, California, on July 17, 
1962. John S. Griffin, Office of the General Counsel, United States 
Department of Agriculture, was Presiding Officer. Neither nartv 
was represented by counsel, and neither party filed a brief or 
proposed findings of fact, conclusions and order. Complainant 
testified on his own behalf. The respondent was represented by 
Patrick W. Kennedy, its manager. He called one witness and 
offered testimony himself. Several exhibits were received in evi- 
dence on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 19438 Ave- 
nue 2114, Chowchilla, California. 
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2. Respondent is a dealer and a market agency, registered 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for its own account and to buy and sell livestock on 
a commission basis at the Madera County Farm Bureau Sales 
Yard, Madera, California, a posted stockyard under the act, here- 
inafter referred to as the stockyard. Respondent owns and oper- 
ates the stockyard. 


3. On August 29, 1961, complainant Ernest L. Rocha, pur- 
chased a cow at the auction conducted at the stockyard. The cow 
weighed 1,385 pounds and was sold to the complainant for $14.50 
per hundredweight for a total of $200.83. On the same date, 
August 29, 1961, complainant purchased four other head of live- 
stock. 


4. At the time the cow in question was purchased, she walked 
around the auction ring and was bid on by various purchasers 
prior to the top bid of the complainant in the amount of $14.50 
per hundredweight. At this time there was no visible defect on 
the cow, except for a large toenail on one of her hoofs. No state- 
ment was made by the auctioneer that the cow had any physical 
defects or was being sold “as is.” 


5. After livestock are purchased at the stockyard, they are 
driven by respondent’s employees from the auction ring to the 
scale where the livestock are weighed and from there to holding 
pens provided by the respondent stockyard company. In the in- 
stant case the holding pen in which the cow was placed was 6 
feet wide by 14 feet long. The four other head of cattle, referred 
to in finding of fact 3, were placed in this holding pen with the 
cow in question. 


6. When complainant had completed his purchases of live- 
stock, he went to the holding pen to look at the cattle which he 
had purchased. He found the cow in question down on the ground 
with another cow standing partially over her. Complainant then 
removed the four head of cattle that were standing from the 
holding pen to an adjoining pen, and attempted to get the cow, 
which was down on the ground, to stand up. He was anable 
to do so; as the cow attempted to stand, she quivered and fell 
to the ground. 


7. Complainant brought the condition of the cow to the atten- 
tion of the respondent’s manager, Pat Kennedy, and with Ken- 
nedy’s assistance complainant loaded the cow on a trailer and 
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hauled her to the Noble Independent Meat Company, a slaughter 
house on the opposite side of the road from the auction market. 


8. When the cow was slaughtered, it was discovered that she 
had a broken back. Must of the meat was blood shot, and had to 
be discarded. 


9. Because of the condition of the cow, as described in finding 
of fact 8, the complainant realized only the sum of $63.95 from 
the sale of this cow to the Noble Independent Meat Company. 


10. During the interval between the purchase of the cow by 
the complainant and the time when the complainant discovered 
the cow on the ground in the holding pen, the cow had been 
under the complete control and supervision of the respondent 
stockyard company. 


11. The complaint was filed within 90 days after the cause 
of action had accrued. 


CONCLUSIONS 


The question for determination in this case is whether the 
stockyard company is liable for livestock purchased in its auction 
ring in apparent good condition, when the livestock is thereafter 
injured while in its custody. 


There is no question but that complainant was fully aware of 
the rule of the stockyard company that once livestock was 
weighed any losses which occurred were those of the purchaser, 
unless they arose from the negligence of the stockyard associa- 
tion or its employees. The complainant has the burden of proof 
with respect to the showing of negligence in such a case. 


However, once a complainant proves that his animal was in 
good condition either when delivered to the custody of a stock- 
yard company or commission firm or while in the custody of a 
stockyard company or market agency, and the animal is subse- 
quently injured or lost during the period custody is retained, 
complainant thereby makes out a prima facie case of negligence. 
The stockyard company or market agency then has the duty of 
going forward with the evidence. Richmond Sand & Gravel Corp. 
V. Tidewater Const. Corp., 170 F. 2d 392, 393-394 (4th Cir. 
1948) ; Orrell v. Wilmington Iron Works, 185 F. 2d 181, 183 (4th 
Cir. 1950) ; see also, Farris v. Daniels, 18 A.D. 806, 808 (1959). 


The burden of proof never shifts from complainant. The prima 








1104 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 1100 


facie case established by complainant is merely a rebuttable pre- 
sumption, the sole effect of which is to shift to the respondent 
the burden of proceeding with the evidence. The presumption 
may be rebutted by either showing 1) how the injury or loss in 
fact occurred and that the occurence was in no way attributable 
to respondent’s negligence, or 2) that respondent exercised the 
requisite care in all that respondent did with respect to the ani- 
mal, so that regardless of how the injury or loss in fact trans- 
pired, it could not have been caused by any negligence on re- 
spondent’s part. If so rebutted, the presumption disappears. But 
proof of loss or injury, standing alone without any of the re- 
butting evidence referred to above, constitutes as to negligence 
the preponderance of evidence required to make out a case for 
complainant. Orrell v. Willington Iron Works, supra at p. 183; 
Buntin v. Fletchas, 257 F. 2d 512, 514 (5th Cir. 1958); Stege- 
mann V. Miami Beach Boat Slips, 213 F. 2d 561, 564 (5th Cir. 
1954), and cases cited therein. 


In the case under consideration, the evidence shows that the 
cow had no apparent serious defects at the time she circled the 
auction ring. Respondent’s manager contends that the cow had a 
limp. This was denied by the complainant. In any event, a price 
consistent with that which was paid for cows with no visible 
defects was paid for the cow in question. There is no evidence 
that she was sold “as is.” Respondent’s manager admits that 
whatever limp the cow may have had in the auction ring, it was 
in no way connected with the broken back suffered subsequent 
to the time of purchase. 


Complainant has thus established that the cow was in good 
condition in the auction ring while in the custody of respondent. 
The cow continued to remain in the custody of the respondent 
up to and including the time when the complainant discovered 
that the cow suffered a broken back. Having thus established 
that the injury occurred while in the custody of respondent, it 
was the duty of respondent to present at the hearing all evidence 
available as to how this injury occurred or in the alternative all 
evidence relating to how respondent exercised the requisite care 
in handling the animal. Respondent failed to come forward with 
this evidence. Only one of respondent’s employees testified and 
he stated that he was in charge of driving the livestock over 
the scale, but that he did not recall this particular cow. Al- 
though other employees of respondent were present at the hear- 
ing, they did not testify. Obviously, whatever happened to the 
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cow was more likely to have been within the knowledge of the 
stockyard company, than within the knowledge of the complain- 
ant. No testimony or evidence was offered by the stockyard com- 
pany to negative the presumption, drawn from the facts pre- 
sented at the hearing, that respondent was negligent in the han- 
dling of complainant’s cow and the presumption remains unre- 
butted. Negligence in the handling of complainant’s cow, result- 
ing in damages, constitutes a failure by respondent to furnish 
reasonable stockyard services in violation of section 307 of the 
act. 


Complainant paid $200.83 for the cow and because of the dam- 
age resulting from the violation by respondent, the cow was 
worth only $63.95. No proof was offered with respect to how 
much money the cow would have been worth on resale by com- 
plainant so that the only basis for an award of damages is the 
difference between the price paid by complainant and the price 
received from the sale to the slaughter plant. Thus, complainant 
is entitled to reparation in the sum of $136.88. 


ORDER 


Respondent shall pay to the complainant, within 30 days of the 
date hereof, the sum of $136.88, with interest thereon at the rate 
of 5% per annum from September 1, 1961 until paid. 


Copies hereof shall be served on the parties. 


(No. 8009) 


GRENADA LIVESTOCK EXCHANGE v. HARVEY A. SCHONEWEIS, 
d/b/a TALLULA CATTLE COMPANY, AND IRVIN C. WOODRUM. 
P&S Docket No. 2637. Decided October 4, 1962. 


Partnership—Failure to Pay—Reparation 


Respondent Schoneweis allowed himself, either consciously or negligently, to 
be held out to complainant as a partner of respondent Woodrum in the 
transactions involved herein. Respondent Woodrum failed to file an 
answer to the complaint and failed to appear at the hearing and there- 
fore is deemed to have admitted the partnership arrangement. Re- 
spondents are ordered to pay to complainant the amount claimed. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Mr. 
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Samuel S. Blane, of Petersburg, Illinois, for respondent Harvey A. 
Schoneweis. Mr. Arthur L. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Complainant alleges in a complaint filed 
on August 14, 1961, that on June 30, 1961, it sold to respondents 
79 calves for a total purchase price of $8,103.21, and that on 
July 7, 1961, it sold to the respondents 83 calves for a total] pur- 
chase price of $7,466.21. Complainant further alleges that a 
check given in payment for both shipments of calves, and signed 
by respondent I. C. Woodrum, was not honored by the drawee 
bank for reason of insufficient funds, and that the purchase 
prices are still due and owed to complainant. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent Schoneweis on September 28, 1961, and upon respondent 
Woodrum on September 30, 1961. A copy of the investigative 
report was served upon complainant on September 28, 1961. 


ee re re 


Respondent Schoneweis filed an answer on October 20, 1961, 
in which he denied that the aforesaid calves were purchased by | 
or for him, or that he had authorized respondent Woodrum to | 
buy the calves in their joint names. Respondent Schoneweis 
further denied that he owed any amount to complainant, and 
requested an oral hearing in the matter. Respondent Woodrum 
failed to file an answer. 


An oral hearing was held at St. Louis, Missouri, on January [| 
31, 1962. Arthur Lee Quinn, Office of the General Counsel, | 
United States Department of Agriculture, was Presiding Officer. | 
Complainant was represented by C. T. Sanders, Attorney, Kansas 
City, Missouri, and respondent Schoneweis was represented by 
Samuel S. Blane, Attorney, Petersburg, Illinois. Respondent 
Woodrum did not appear nor was he represented at the hearing. 
Complainant and respondent Schoneweis filed proposed findings. 
conclusions and orders, and briefs in support thereof. | 
‘v: 

+ FINDINGS OF FACT 


1. Complainant is a partnership composed of Guy Branscome, 
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Guy Branscome, Jr., J. D. Branscome, and Edward Hays, doing 
business as Grenada Livestock Exchange, Grenada, Mississippi. 
The Grenada Livestock Exchange is a posted stockyard subject 
to the provisions of the act. Complainant is now, and was at all 
times material herein, registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commis- 
sion basis, and as a dealer to buy and sell livestock for its own 
account. 


2. Respondent Harvey A. Schoneweis is an individual doing 
business as the Tallula Cattle Company in Tallula, Illinois. At all 
times material herein, respondent Schoenweis was engaged in 
the business of a dealer, buying and selling livestock in com- 
merce, and a market agency, selling livestock on a commission 
basis. Respondent was registered with the Secretary of Agricul- 
ture as a market agency to sell livestock on a commission basis 
at the Tallula Cattle Company, a stockyard which was at all 
times material herein, posted under the provisions of the act, 
hereinafter referred to as the stockyard. 


3. Respondent Irvin C. Woodrum, an individual, was at all 
times material herein engaged in the business of a dealer, within 
the meaning of the act, buying and selling livestock in commerce. 


4. In 1957, respondents Schoneweis and Woodrum entered 
into an oral contract, and as a result of such agreement, Wood- 
rum leased land and facilities in Tallula, Illinois, adapted for 
operation as a livestock auction market, and Schoneweis posted 
bond for the operation of such an auction market under the name 
Tallula Cattle Company. It was agreed between the respondents 
that Schoneweis was to register with the Department as a mar- 
ket agency under the name of Tallula Cattle Company, to operate 
at the stockyard, and Woodrum was to be the yard manager of 
the stockyard. Both agreed to consign livestock to the stockyard 
to be sold on a commission basis by the Tallula Cattle Company. 
The two percent commission charged for the sale of livestock at 
the stockyard (including those consigned by Schoneweis and 
Woodrum) was to be divided equally between both respondents. 


5. It was the understanding of Schoneweis and Woodrum that 
the share of the commissions received by Woodrum was to con- 
stitute his salary and expenses for maintaining the cattle pens, 
and the share of the commissions received by Schoneweis was to 
be his salary and partial consideration for furnishing the bond. 
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6. In April 1958, complainant commenced business with what 
it believed to be the Tallula Cattle Company, Tallula, Illinois, 
when Woodrum ordered by telephone from complainant a truck- 
load of feeder calves to be shipped to the Tallula Cattle Com- 
pany at the stockyard. 


7. From April 1958 until July 1961, complainant shipped by 
truck from its place of business in Grenada, Mississippi, to the 
stockyard, approximately 225 loads of cattle. In every instance 
the cattle were ordered by Woodrum. Of the 225 loads of cattle, 
over 200 were billed to the Tallula Cattle Company, and the re- 
mainder to I. C. Woodrum. The cattle were not shipped by com- 
plainant for sale on a commission basis but were intended to be 
a sale to the Tallula Cattle Company in the nature of a dealer 
transaction. 


8. An undetermined number of the loads of cattle referred to 
in finding of fact 7 were paid for by checks drawn on the Tallula 
Cattle Company bank account, signed by Harvey Schoneweis. 


9. On March 29, 1961, respondents, in response to a request 
from complainant for information concerning the ownership of 
the Tallula Cattle Company, sent a note signed by both respond- 
ents, which note stated that respondents were the sole owners 
and operators of the Tullula Cattle Company. 


10. On June 30, 1961, respondent Woodrum telephoned com- 
plainant and ordered 79 calves for a total purchase price of 
$8,103.21. 


11. The 79 calves referred to in finding of fact 10 were 
shipped by complainant to the Tallula Cattle Company on June 
30, 1961, and were sold at auction there on July 12, 1961, in the 
name of I. C. Woodrum. 


12. A check dated July 5, 1961, drawn on the National Bank 
of Petersburg, Petersburg, Illinois, and signed by I. C. Woodrum, 
was given to complainant in payment for the calves referred to 
in findings of fact 10 and 11. This check was not honored by 
the drawee bank for reason of insufficient funds. 


13. On July 7, 1961, respondent Woodrum telephoned com- 
plainant and ordered 83 calves for a total purchase price of 
$7,466.21. 


14. The 83 calves referred to in finding of fact 138 were 
shipped by complainant to the Tallula Cattle Company on July 
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7, 1961, and were sold at auction there on July 12, 1961, in the 
name of I. C. Woodrum. 


15. A check dated July 11, 1961, drawn on the National Bank 
of Petersburg, Petersburg, Illinois, and signed by I. C. Woodrum, 
was given to complainant in payment for the calves referred to 
in findings of fact 13 and 14, This check was not honored by the 
drawee bank for reason of insufficient funds. 


16. The complaint was filed within 90 days after the accrual 
of the causes of action. 


CONCLUSIONS 


The evidence as to the existence of an actual partnership be- 
tween respondent Schoneweis and Woodrum is inconclusive and 
conflicting. In one instance, Woodrum indicates that he was a 
partner of Schoneweis in the Tallula stockyard and that although 
he always ordered the cattle from complainant, both he and 
Schoneweis paid for them. In another instance, Woodrum reports 
that on four occasions in 1958 and 1959, he and Schoneweis split 
the profits from individual dealer transactions of his own, but 
that he normally purchased cattle from complainant without 
splitting profits with respondent Schoneweis. Woodrum contends 
that in 1958, 1959, and 1960, Schoneweis paid for “practically 
all’ of Woodrum’s livestock purchases with a Tallula Cattle Com- 
pany check. Respondent Schoneweis has adamantly denied that 
he and Woodrum were partners in any transaction. 


Since evidence of an actual partnership is insubstantial, any 
conclusions with respect to actual authority in the instant matter 
would be speculative. Therefore, the issue is whether respondent 
Schoneweis in some manner gave or appeared to give Woodrum 
authority to buy cattle in Schoneweis’ name or their joint names, 
and whether complainant was justified in relying upon any such 
authority. Partnership by estoppel can be established by proof 
that Schoneweis either consciously or negligently held himselt 
out to be a partner, or that he consciously or negligently ac- 
quiesced in Woodrum representing him to be a partner; thereby 
justifying complainant’s reliance in good faith upon an apparent 
partnership between respondents Woodrum and Schoneweis. 
McClure-Burnet Comm‘n. Company V. E. A. Blackshire Company, 
20 A.D.351; 40 Am. Jur. Partnership § 71 (1942); 40 Am. Jur. 
Partnership § 74 (1942). 
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Respondent Schoneweis has admitted to signing an undeter- 
mined number of checks drawn on the bank account of the Tallu- 
la Cattle Company and to knowing that these checks were to be 
used in payment for cattle ordered by respondent Woodrum from 
complainant. Significantly, most of these checks were used at the 
outset of the transactions between complainant and respondents. 
Because of this, it can be said that complainant was reasonably 
justified in assuming that Schoneweis and Woodrum were part- 
ners in the Tallula Cattle Company. Respondent Schoneweiss 
should have been cognizant of the fact that third parties not 
aware of the actual relationship between himself and respondent 
Woodrum, could receive the impression that in fact a partnership 
did exist. Schoneweis has testified that these checks were in- 
tended as “loans” to Woodrum. Despite Schoneweis’ intentions 
regarding the checks, they reasonably appeared to the complain- 
ant to be in payment of partnership obligations. 


The note referred to in finding of fact 9, written in reply to 
complainant’s request for information as to the ownership of the 
Tallula Cattle Company, in which both respondents admitted that 
they were the sole operators and owners of the Tallula Cattle 
Company, did much to convince the complainant of the existence 
of a partnership between the respondents. Mr. Schoneweis testi- 
fied that he only signed the document at Woodrum’s request. 
Whatever Schoneweis’ reasons were for so signing the document, 
he must be held responsible for the consequences of his act. 


There is no evidence to show that complainant should have 
been put on notice that respondents Woodrum and Schoneweis 
were not partners. There was a conversation between Guy Bran- 
scome, Sr., and J. D. Branscome, partners in Grenada Livestock 
Exchange, and respondent Schoneweis, during the latter’s 
visit to complainant’s auction market in January 1959, which 
served only to reinforce the complainant’s belief in the existence 
of a partnership. Guy Branscome, Sr., and J. D. Branscome testi- 
fied that during this conversation, Schoneweis made several ref- 
erences to dealings “we”, meaning Woodrum and himself, had 
with the Grenada Livestock Exchange. These statements were 
not contradicted by Schoneweis’s testimony with respect to the 
conversation. 


From the evidence, it is concluded that respondent Schoneweis 
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allowed himself, either consciously or negligently to be held out 
to complainant as a partner of respondent Woodrum in the 
Tallula Stockyard. He is now estopped from denying that such a 
relationship existed and is, therefore, liable as a partner in the 
transactions in question. 


Respondent Woodrum has failed to file an answer and to appear 
at the hearing held in this case. He is, therefore, deemed to have 
admitted the allegations of the complaint (9 CFR 202.41). Wood- 
rum’s failure to answer therefor constitutes an admission of the 
partnership arrangement. 


The failure of respondents Schoneweis and Woodrum to pay 
the complainant the $15,569.42 due on the two transactions in 
question is a violation of the act, and complainant is therefore 
entitled to reparation in this amount. 


ORDER 


Within 30 days from the days from the date hereof, respond- 
ents Harvey A. Schoneweis and Irvin C. Woodrum, jointly and 
severally shall pay to complainant as reparation, the sum otf 
$15,569.42, with interest thereon at the rate of 5% per annum 
from August 1, 1961, until paid. Payment of a total of $15,- 
569.42, with interest, to complainant will discharge its claim. 


Copies hereof shall be served upon the parties. 


(No. 8010) 


WILLIAM SOUDERS v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, AND IRVIN C. WOODRUM. P&S Docket No. 


2636. Decided October 4, 1962. 


Partnership—Failure to Pay—Reparation 


Respondent Schoneweis allowed himself, either consciously or negligently, to 
be held out to complainant as a partner of respondent Woodrum in 
this transaction. Respondent Woodrum’s failure to file an answer to 
the complaint constitutes an admission of the facts alleged in the com- 
plaint. Respondents are ordered to pay to complainant the amount 
claimed. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Mr. 
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Samuel S. Blane, of Petersburg, Illinois, for respondent Harvey A. 
Schoneweis. Mr. Arthur L. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Complainant alleges in a complaint filed 
on August 8, 1961, that on June 30, 1961, he sold to the respond- 
ents 95 calves for a total purchase price of $10,689.77. Com- 
plainant further alleges that a check given in payment for the 
calves, and signed by respondent I. C. Woodrum, was not hon- 
ored by the drawee bank for reason of insufficient funds, and 
that the purchase price is still due and owed to complainant. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department of Agriculture and filed in this proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondent Schoneweis on September 28, 1961, and 
upon respondent Woodrum on September 30, 1961. A copy of the 
investigative report was served upon complainant on September 
28, 1961. 


Respondent Schoneweis filed an answer on October 18, 1961, 
in which he denied that the aforesaid calves were purchased by 
or for him, or that he authorized respondent Woodrum to buy 
the calves in their joint names. Respondent Schoneweis further 
denied that he owed any amount to complainant, and requested 
an oral hearing in the matter. Respondent Woodrum failed to 
file an answer. 


An oral hearing was held at St. Louis, Missouri, on January 
30, 1962. Arthur Lee Quinn, Office of the General Counsel, United 
States Department of Agriculture, was Presiding Officer. Com- 
plainant was represented by C. T. Sanders, Attorney, Kansas 
City, Missouri, and respondent Schoneweis was represented by 
Samuel S. Blane, Attorney, Petersburg, Illinois. Respondent 
Woodrum did not appear nor was he represented at the hearing. 
Complainant and respondent Schoneweis filed proposed findings, 
conclusions and orders and briefs in support thereof. 


FINDINGS OF FACT 
1. Complainant, William Souders, is an individual doing busi- 
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ness as Souders Stockyard in Brookport, Illinois. Complainant is 
now, and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer, to buy and sell livestock 
in commerce for his own account. 


2. Respondent Harvey A. Schoneweis is an individual doing 
business as the Tallula Cattle Company in Tallula, Illinois. At 
all times material herein, respondent Schoneweis was engaged in 
the business of a dealer, buying and selling livestock in com- 
merce, and a market agency, selling livestock on a commission 
basis. Respondent was registered with the Secretary of Agricul- 
ture as a market agency to sell livestock on a commission basis 
at the Tullula Cattle Company, a stockyard which was at all 
times material herein, posted under the provisions of the act, 
hereinafter referred to as the stockyard. 


8. Respondent Irvin C. Woodrum, an individual, was at all 
times material herein, a dealer, within the meaning of the pro- 
visions of the act, buying and selling livestock in commerce for 
his own account. 


4. In 1957, respondents Schoneweis and Woodrum entered 
into an oral contract, and as a result of such agreement, Wood- 
rum leased land and facilities in Tallula, Illinois, adapted for 
operation as a livestock auction market, and Schoneweis posted 
bond for the operation of such an auction market under the 
name Tallula Cattle Company. It was agreed between respond- 
ents that Schoneweis was to register with the Department as a 
market agency under the name of Tallula Cattle Company to 
operate at the stockyard, and Woodrum was to be the yard man- 
ager of the stockyard. Both agreed to consign livestock to the 
stockyard to be sold on a commission basis by the Tallula Cattle 
Company. The 2% commission charged for the sale of livestock 
at the stockyard (including those consigned by Schoneweis and 
Woodrum) was to be divided equally between both respondents. 


5. It was the understanding of Schoneweis and Woodrum 
that the share of the commissions received by Woodrum was to 
constitute his salary and expenses for maintaining the cattle 
pens, and the share of the commissions received by Schoneweis 
was to be his salary and partial consideration for furnishing 
the bond. 


6. In the fall of 1958, complainant commenced business with 
what he believed to be the Tallula Cattle Company, Tallula, 
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Illinois. Complainant’s first contact with respondents was a tele- 
phone conversation with Woodrum. During the course of this 
telephone conversation, Woodrum ordered from complainant a 
truckload of “big steers” to be shipped to the Tallula Cattle 
Company at the stockyard. Complainant then shipped the steers 
to the stockyard and received in payment therefor a check drawn 
on the Tallula Cattle Company bank account, signed by Harvey 


A. Schoneweis. 


7. From the fall the 1958 until July 1961, complainant 
shipped by truck from his place of business in Brookport, IIlin- 
ois, to the stockyard approximately 150 loads of cattle per year. 
In every instance the cattle were ordered by Woodrum, and in 
approximately one-half of the transactions the billing was to the 
Tallula Cattle Company, and in the other half the billing was 
to Irvin C. Woodrum. 


8. The first few checks, and an unspecified number thereafter, 
given in payment for livestock ordered from complainant by 
respondent Woodrum and referred to in finding of fact 7, were 
drawn on the Tallula Cattle Company bank account and were 
signed by respondent Schoneweis. 


9. On July 10, 1961, respondent Woodrum telephoned com- 
plainant and ordered the 95 calves involved in this proceeding. 
The calves were shipped from Souders Stockyard to the Tallula 
Cattle Company for a purchase price of $10,689.77, including 
trucking and vaccination charges. 


10. The 95 calves referred to in finding of fact 9 arrived at 
the stockyard on July 11, 1961, and were sold at auction in the 
name of respondent Woodrum on July 12, 1962. 


11. A check dated July 10, 1962, drawn on the National Bank 
of Petersburg, Petersburg, Illinois, and signed by respondent 
Woodrum, was given to complainant in payment for the calves. 
This check was not honored by the drawee bank for reason of 
insufficient funds. 


12. At approximately the middle of July 1961, respondent 
Woodrum paid complainant $2,000 cash in part payment of the 
purchase price referred to in finding of fact 9. 

13. The complaint was filed within 90 days after the accrual 
of the cause of action. 
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CONCLUSIONS 


The evidence as to the existence of an actual partnership be- 
tween respondents Schoneweis and Woodrum is inconclusive and 
conflicting. In one instance, Woodrum indicates that he is a 
partner of Schoneweis in the Tallula Stockyard and that al- 
though he always ordered the cattle from complainant, both he 
and Schoneweis paid for them. In another instance, Woodrum 
reports that on four occasions in 1958 or 1959, he and Schone- 
weis split the profits from individual dealer transactions of his 
own, but that he normally purchased cattle from complainant 
without splitting profits with respondent Schoneweis. Woodrum 
also says that in 1958, 1959 and 1960, Schoneweis paid for “prac- 
tically all’ of Woodrum’s livestock purchases with a Tallula 
Cattle Company check. Respondent Schoneweis has adamantly 
denied that he and Woodrum were partners in any transaction. 


Since evidence of actual partnership is insubstantial, any con- 
clusions with respect to actual authority in the instant matter 
would be speculative. Therefore, the issue is whether respondent 
Schoneweis in some manner gave or appeared to give Woodrum 
authority to buy cattle in Schoneweis’ name or in their joint 
names, and whether complainant was justified in relying on any 
such apparent authority. Partnership by estoppel can be estab- 
lished with proof that Schoneweis either consciously or negli- 
gently held himself out as a partner, or that he consciously 
or negligently acquiesced in Woodrum representing him to be a 
partner; thereby justifying complainant’s reliance in good faith 
upon an apparent partnership between respondents Woodrum 
and Schoneweis. McClure-Burnet Comm’n. Co. Vv. E. A. Black- 
shire Co., 20 A.D. 351; 40 Am. Jur. Partnership § 71 (1942); 
40 Am. Jur. Partnership § 74 (1942). 


Respondent Schoneweis has admitted to signing an undeter- 
mined number of checks drawn on the bank account of the 
Tallula Cattle Company and to knowing that these checks were 
to be used in payment for cattle ordered by respondent Woodrum 
from complainant. Significantly, most of these checks were used 
at the outset of the transactions between complainant and re- 
spondents. Because of this, it can be said that complainant was 
reasonably justified in assuming that Schoneweis and Woodrum 
were partners in the Tallula Cattle Company. Respondent 
Schoneweis should have been cognizant of the fact that third 
parties, not aware of the actual relationship between himself 
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and respondent Woodrum, could receive the impression that in 
fact a partnership did exist. Schoneweis has testified that these 
checks were intended as “loans” to Woodrum. Despite Schone- 
weis’ intentions regarding the checks, they reasonably appeared 
to the complainant to be in payment of partnership obligations. 


There is no evidence to show that complainant should have 
been put on notice that respondents Woodrum and Schoneweis 
were not partners. There was a conversation between complain- 
ant and respondent Schoneweis during the latter’s visit to com- 
plainant’s stockyard which served only to reinforce the com- 
plainant’s belief in the existence of a partnership. Complainant 
testified that during this conversation Schoneweis made refer- 
ences to cattle being sent from complainant to “us” meaning 
Woodrum and himself. These statements were not contradicted 
by Schoneweis’ testimony with respect to the conversation. 


From the evidence, it is concluded that respondent Schoneweis 
allowed himself, either consciously or negligently, to be held out 
to complainant as a partner of respondent Woodrum in the 
Tallula stockyard. He is now estopped from denying that such 
a relationship existed. He is, therefore, liable as a partner in 
this transaction. 


Respondent Woodrum has failed to file an answer and appear 
at the hearing held in this case. He is, therefore, deemed to have 
admitted the allegations of the complaint (9 CFR 202.41). Wood- 
rum’s failure to answer therefore constitutes an admission of the 
partnership arrangment. 


The failure of respondents Schoneweis and Woodrum to pay 
the complainant the $8,689.77 remaining due on the transaction 
in question is a violation of the act, and complainant is therefore 
entitled to reparation in this amount. 


ORDER 


Within 30 days from the date hereof, respondents Harvey A. 
Schoneweis and Irvin C. Woodrum, jointly and severally shall 
pay to complainant as reparation, the sum of $8,689.77, with 
interest thereon at the rate of 5% per annum from August 1, 
1961, until paid. Payment of $8,689.77, with interest, to com- 
plainant will discharge his claim. 


Copies hereof shall be served upon the parties. 
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(No. 8011) 


In re RAYMOND POPE, d/b/a RAYMOND POPE’S LIVESTOCK SALES 
PAVILION. P&S Docket No. 2757. Decided October 5, 1962. 


Insolyency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until such time as 
respondent demonstrates that he is no longer insolvent. 


Mrs. Dona S. Kahn, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 24, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, alleging that respondent is 
insolvent, within the meaning of the act, and charging respond- 
ent with various violations of the act and the regulations issued 
thereunder. 


Respondent filed an amended answer on September 20, 1962, 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the hearing examiner, and 
consents to the issuance of a specified order, with findings and 
conclusions for the purpose of this proceeding only based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. The Raymond Pope’s Livestock Sales Pavilion, auction 
market, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the act. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of a market agency and dealer, regis- 
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tered with the Secretary of Agriculture to sell livestock on a 
commission basis at the stockyard, and to buy and sell livestock 
in commerce for his own account. 


3. Respondent is insolvent. As of December 31, 1961, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $6,056.48. As of March 29, 1962, respondent’s cur- 
rent liabilities exceeded his current assets by approximately 
$3,846.64, 


4. Respondent, during the months January, February and 
March 1962, operated as a market agency and dealer while in an 
insolvent financial condition. 


5. Respondent is now, and was at all times material herein, 
engaged in the business of a market agency buying livestock 
in commerce on a commission basis, without being registered to 
so operate and furnishing a bond as required by the act and 
regulations. 


6. Respondent, at the stockyard, during the months of De- 
cember 1961, and February 1962, used funds received as pro- 
ceeds from the sale of livestock, consigned to him for sale on a 
commission basis, for purposes of his own and purposes other 
than the payment of lawful marketing charges and the re 
mittance of net proceeds to shippers, thereby endangering or 
impairing the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock. 


As of the dates set forth below, respondent’s use of proceeds 
due the consignors of livestock resulted in deficit balances in his 
account for shipper’s proceeds in the amounts specified below. 
Specifically, respondent had outstanding checks drawn on his 
account for shippers’ proceeds, balances in such account to offset 
these liabilities, and current proceeds receivable in the following 
amounts: 





Outstanding Bank Current Deficit 
Date Checks Balance Proceeds Balance 
Overdraft 
December 31, 1961 $ 8,731.86 ($8,725.37) $12,830.22 $ 4,626.51 
February 1, 1962 18,252.14 6,002.72 000 12,249.42 
Overdraft 
February 8, 1962 5,586.84 ( 5,677.38) 62.99 11,201.23 
Overdraft 
February 15, 1962 11,186.20 ( 274.96) 188.00 11,223.16 
February 22, 1962 8,591.39 47.90 - 1,923.14 6,620.35 
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7. Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, permitted his auctioneer, 
James Stafford, part-time auctioneer, Joe Lewis, and starter, Bob 
Smith, to purchase livestock for their own account, which live- 
stock had been consigned to respondent for sale on a commission 


basis. 


Date 
1962 Livestock Purchased By 
January 65 13 Bob Smith 
19 2 Joe Lewis 
26 3 Joe Lewis 
February 2 25 James Stafford 
2 1 Joe Lewis 
9 1 Joe Lewis 
16 1 Joe Lewis 
24 12 Bob Smith 
March 2 1 Joe Lewis 


8. Respondent, at the stockyard, on or about the dates set 
forth below, issued accounts of sale and buyers’ invoices which 
failed to show the full, true and correct names of the consignors 
or buyers. 

Accounts of Sale 
Name Designated on 
Account of Sale 
Paul R. Polino 


Date 
1962 Consignor 
January 5 Respondent 


February 23 


Stafford Brothers 


Coney Crain 


March 2 Stafford Brothers Coney Crain 
9 Stafford Brothers Coney Crain 
Buyers’ Invoices 
Date Name Designated on 
1962 Buyer Buyer’s Invoice 
January 12 Respondent Jack Wiles 
February 2 James Stafford Jack Wiles 


9. Respondent, at the stockyard, during the year 1961 and 
1962, utilized the services of independently operated and separ- 
ately registered dealers, in the furnishing by respondent of his 
stockyard services in connection with the selling of consigned 
livestock : 


Registered Dealer Position 

James Stafford Auctioneer 

Bob Smith Starter 
CONCLUSIONS 


By reason of the facts set forth in finding of fact 3 herein, 
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respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


The facts as set forth in finding of fact 4 herein, constitute a 
violation of section 312(a) of the act (7 U.S.C. 218(a)). 


The facts as set forth in finding of fact 5 herein, constitute 
violations of section 303 of the act (7 U.S.C. 203) and sections 
201.10, 201.29, and 201.30 of the regulations (9 CFR 201.10, 
201.29, and 201.30). 


The facts as set forth in finding of fact 6 herein, constitute 
violations of sections 307 and 312(a) of th act (7 U.S.C. 208, 
213(a)), and sections 201.40 and 201.41 of the regulations (9 
CFR 201.40, 201.41). 


The facts as set forth in finding of fact 7 herein, constitute 
violations of sections 307 and 312(a) of the act (7 U.S.C. 208, 
213(a)), and section 201.57 of the regulations (9 CFR 201.57). 


The facts as set forth in finding of fact 8 herein, constitute 
violations of section 401 of the act (7 U.S.C. 221), and section 
201.43 of the regulations (9 CFR 201.43). 


The facts as set forth in finding of fact 9 herein, constitute 
violations of sections 307 and 312(a) of the act (7 U.S.C. 208, 
213(a)), and section 201.66 of the regulations (9 CFR 201.66). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency or dealer in commerce while his current liabilities 
exceed his current assets; (2) operating as a market agency, 
buying livestock in commerce on a commission basis, without 
being registered and furnishing and maintaining a bond or its 
equivalent in conformity with the act and the regulations there- 
under; (3) permitting his auctioneers. weighmasters, starters, 
or other employees performing duties of comparable responsi- 
bility in connection with the actual conduct of auction sales by 
the respondent at the stockyard, to purchase livestock out of 
consignment for any purpose for their own account; and (4) 
utilizing the services of independently operated and separately 
registered dealers or their employees in the furnishing by re- 
spondent of services at the stockyard. . 
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Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 


ness under the act, including accounts of sales and buyers’ in- 
voices which show the true and correct name of the consignor 
and the buyer. 

Respondent’s registration under the act is suspended until such 
time as he demonstrates that he is no longer insolvent. At the 
request of respondent, when he makes such a showing. a supple- 
mental order will be issued in this proceeding terminating this 


suspension. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service upon re- 
spondent, 


(No. 8012) 


In re CHARLES D. AARON. P&S Docket No. 2696. Decided October 
9, 1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 


without filing and maintaining a reasonable bond. 


Mr. Earl Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary as a dealer under the act and is charged with 
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violating the bonding requirements of the act and the regulations 
thereunder (9 CFR 201.1 et seq.), The respondent has filed an 
answer in which (1) he admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) he states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may 
contain findings of fact and conclusions based upon the allega- 
tions of the complaint as the findings of fact and conclusions of 
the Secretary; (3) he waives oral hearing and the report of the 
hearing examiner; and (4) he consents to the issuance of an 
order requiring him to cease and desist from operating as a 
dealer under the act without a reasonable bond or its equivalent 
and suspending him as a registrant under the act until he com- 
plies with the bonding requirement of the act and the regula- 
tions. The complainant has filed a recommendation to the effect 
that subsequent to the filing of such answer respondent furnished 
the necessary bond but recommending the issuance of the cease 
and desist order consented to by respondent. 


FINDINGS OF FACT 


1. The Cullman Stock Yard, Cullman, Alabama, and the 
Fayette Stock Yards, Inc., Fayette, Alabama, hereinafter re- 
ferred to as the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the act. 


2. Respondent, whose address is Route #2, Warrior, Ala- 
bama, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce for his own account. 


3. Respondent’s dealer bond was terminated on September 
19, 1961. Respondent, on September 20, 1961, was notified in 
writing of such termination date, and was informed that he 
would have to furnish a new bond if he continued to operate 
after September 19, 1961, as a dealer buying and selling livestock 
in commerce for his own account. Respondent was personally ad- 
vised on September 27, 1961, and further notified in writing on 
February 7, 1962, that if he continued to operate as a dealer he 
would have to furnish the required bond. Notwithstanding said 
notices, respondent continued to engage in the business of buying 
and selling livestock at the stockyards as a dealer without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312 of the act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder (9 
CFR 201.29 and 201.30). 

Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying and selling livestock in commerce as a dealer 
within the meaning of the act without filing and maintaining a 
reasonable bond or its equivalent as required by the act and the 
regulations thereunder. 

This order shall become effective on the sixth day after serv- 
ice hereof upon the respondent and copies shall be served upon 
the parties. 


rr 


(No. 8013) 


In re SAMUEL L. MARSHALL, P&S Docket No. 2755. Decided Octo- 
ber 9, 1962. 


Insolvency—Suspension of Registration— 


Consent Order 
Respondent is suspended as a registrant under the act for 30 days and there- 
after until he*is no longer insolvent and has oomplied with the bonding 
requirements of the act. 


Mr Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 17, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondent is registered with the Secretary of Agriculture as a 
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dealer under the act, and is charged with being insolvent within 
the meaning of the act (7 U.S.C. 204), and with violating sec- 
tion 312 of the act (7 U.S.C. 213) and sections 201.29 and 201.30 
of the regulations issued under the act (9 CFR 201.29, 201.30), 
On September 13, 1962, the respondent filed an answer in which 
(1) he admits the jurisdictional allegations of the complaint and 
neither admits nor denies the remaining allegations; (2) he 
states that for the purposes of this proceeding and for such pur- 
poses only, the order in this proceeding may contain findings of 
fact and conclusions based upon the allegations of the complaint 
as the findings of fact and conclusions of the Secretary of Agri- 
culture; (3) he waives oral hearing and the report of the hear- 
ing examiner; and (4) he consents to the issuance of the order 
set forth below. The complainant has recommended that such 
order be entered. 


FINDINGS OF FACT 


1. The Scottsburg Sales Barn, Scottsburg, Indiana, Monroe 
County Sale Barn, Bloomington, Indiana, and the Bristol Live- 
stock Sale, Bristol Station, Illinois, hereinafter referred to as 
the stockyards, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the act. 


2. Respondent is an individual whose address is Route #2, 
Salem, Indiana. Respondent is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce 
for his own account, and at all times mentioned herein was so 
registered. 


3. Respondent is insolvent. As of April 3, 1962, respondent’s 
current liabilities exceeded his current assets b¥ approximately 
$6,085.16. 


4, Respondent’s dealer bond was terminated on June 20, 1961. 
On June 16, 1961, respondent was notified in writing of such 
termination, and that he would have to furnish a new bond if he 
continued to operate after June 20, 1961, as a dealer buying and 
selling livestock in commerce for his own account. 


5. Notwithstanding said notice, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations is- 
sued under the act. 
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6. On March 21, 1962, respondent purchased livestock in com- 
merce for his own account at the Bristol Livestock Sale, Bristol 
Station, Illinois, for $221.88, and failed to pay the purchase price 
of such livestock. 


7. On March 23, 1962, respondent purchased livestock in 
commerce for his own account at the Monroe County Sale Barn, 
Bloomington, Indiana, for $966.75, and failed to pay the pur- 
chase price of such livestock. In connection with said purchase, 
respondent issued a check in purported payment of the livestock 
purchased, which check was not honored by the bank upon which 
it was drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the act (7 U.S.C. 204), and has wilfully violated section 312 
of the act and sections 201.29 and 201.30 of the regulations 
thereunder. 


The complainant has recommended that the order consented 
to by the respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
dealer buying and selling livestock in commerce without furnish- 
ing and maintaining a reasonable bond or its equivalent, in 
conformity with the act and the regulations thereunder, (2) pur- 
chasing livestock in commerce and failing to pay for such pur- 
chases, and (3) issuing checks in payment of livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit to pay such checks. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he is no longer insolvent 
and until he fully complies with the bonding requirements of the 
act and the regulations. At the request of respondent, when he 
demonstrates that he is no longer insolvent and that he has com- 
plied with the bonding requirements of the act and the regula- 
tions, a supplemental order will be issued in this proceeding 
terminating this suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 
parties. 
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(No. 8014) 


In re YOUNG LIVESTOCK COMPANY, INC. P&S Docket No. 2668. 
Decided October 11, 1962. 


Violations of Act—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondent is ordered to cease and desist from the practices complained of 
in the complaint and respondent is suspended as a registrant under the 
act for 40 days. 


Mr. Jerome S. Ducrest for complainant. Stone & Bozeman, of Knoxville, 
Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on January 30, 1962, charges 


respondent with various violations of the act and the regulations. 
In an answer filed on September 6, 1962, respondent admits the 
jurisdictional allegations in the complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the examiner, and consents to the issuance of an order, 
with findings of fact and conclusions, requiring it to cease and 
desist from the practices complained of in said complaint, and 
suspending its registration for a period of 40 days. Complainant 
has recommended that the order agreed to by respondent in said 
answer be issued. 


FINDINGS OF FACT 


1. The Union Livestock Yards, Inc., Knoxville, Tennessee, 
Chattanooga Union Stockyards, Chattanooga, Tennessee, Mor- 
ristown Stock Yards, Inc., Morristown, Tennessee, Greeneville 
Livestock Company and Farmers Livestock Market, Inc., Greene- 
ville, Tennessee, Farmers Livestock Market, Ewing, Virginia, 
Madisonville Livestock Auction Co., Madisonville, Tennessee, and 
the White County Livestock Market, Sparta, Tennessee, herein 
after collectively referred to as the stockyards, are now and 
were at all times mention herein posted stockyards subject to 
the provisions of the act. 
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2. Respondent, whose business address is P.O. Box 1211, 
Knoxville, Tennessee, is a corporation organized under the laws 
of the State of Tennessee, and has its principal office and place 
of business at Knoxville, Tennessee. Respondent is now and was 
at all times hereinafter referred to registered with the Secretary 
as a market agency to buy cattle, calves and lambs on a commis- 
sion basis at the stockyards, and as a dealer to buy and sell 
cattle, calves and lambs for its own account at the Union Live- 
stock Yards, Inc., Chattanooga Union Stockyards, Morristown 
Stock Yards, Inc., Greeneville Livestock Company, Farmers Live- 
stock Market, Inc., Greeneville, Tennessee, and Farmers Live- 
stock Market, Ewing, Virginia. 


8. Respondent, during the year 1960, in connection with pur- 
chases and sales of livestock in commerce, entered into the fol- 
lowing arrangements, agreements, understandings, or working 
relationships with Robert Foster, who was registered as a dealer 
to buy livestock for slaughter for the Valleydale Packing Com- 
pany of Bristol, Bristol, Tennessee, a packer subject to the act, 
and whose procurement territory for purchasing livestock for 
said packer covered eastern Tennessee and western North Caro- 
lina, including posted markets in eastern Tennessee at which re- 
spondent regularly purchased livestock: 


(a) Respondent, in commerce, in various specified transac- 
tions on or about certain specified dates, and in other similar 
transactions at divers other times during the months of August, 
September and October 1960, engaged in dealer operations 
through a trading partnership composed of respondent and Ro- 
bert Foster, who was registered as a dealer to buy livestock for 
slaughter for the Valleydale Packing Company of Bristol, Bristol, 
Tennessee, a packer subject to the act, which trading partner- 
ship was not registered with the Secretary as a dealer and was 
not bonded to engage in such dealer operations, by buying and 
selling livestock and sharing the profits from such operations 
with said Robert Foster. 


(b) Respondent, in commerce, in four specified transactions 
on or about certain specified dates, and in other similar transac- 
tions at divers other times during the period July 1 through 
November 30, 1960, purchased livestock through Robert Foster, 
who was registered as a dealer to buy livestock for slaughter for 
the Valleydale Packing Company of Bristol, Bristol, Tennessee, 
a packer subject to the act, and paid said Robert Foster com- 
missions for making such purchases. 
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(c) Respondent, at the Morristown Stock Yards, Inc., and 
the Farmers Livestock Market, Inc., in four specified transac- 
tions on or about certain specified dates, and in other similar 
transactions at divers other times during the period May 1 
through July 31, 1960, acting pursuant to an arrangement or 
agreement between J. W. Young, president and principal owner 
of respondent, and Robert Foster, who was registered as a dealer 
to buy livestock for slaughter for the Valleydale Packing Com- 
pany of Bristol, Bristol, Tennessee, a packer subject to the act, 
to split purchases of calves which they made at said markets, 
purchased top calves, through said J. W. Young, and immediately 
thereafter sold and turned over to said Valleydale Packing Com- 
pany of Bristol, through said Robert Foster, a substantial por- 
tion of such top calves. 


(d) Respondent, at the Morristown Stock Yards, Inc., on or 
about May 3, 1960. acting pursuant to an arrangement or agree- 
ment between J. W. Young, president and principal owner of 
respondent, and Robert Foster, who was registered as a dealer 
to buy livestock for slaughter for the Valleydale Packing Com- 
pany of Bristol, Bristol, Tennessee, a packer subject to the act, 
to split purchases of calves which they made at said market, 
received and accepted from said Robert Foster 103 calves which 
Foster had purchased for said Valleydale Packing Company of 
Bristol as a split of purchases made by Foster at said market 
on that day. 


(e) Respondent, on or about October 25, 1960, advanced the 
sum of $2,000 as a loan to Robert Foster, who was registered as 
a dealer to buy livestock for slaughter for the Valleydale Packing 
Company of Bristol, Bristol, Tennessee, a packer subject to the 
act. 


4. Respondent, in commerce, in various specified transactions 
on or about certain specified dates, and in other similar transac- 
tions at divers other times during the months of August and 
September 1960, engaged in dealer operations, through a trading 
partnership composed of respondent and James W. DeLozier, who 
was registered as a dealer to buy and sell livestock for slaughter 
for the East Tennessee Packing Company, Knoxville, Tennessee, 
a packer subject to the act, which trading partnership was not 
registered with the Secretary as a dealer and was not bonded 
to engage in dealer operations, by buying and selling livestock, 
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and sharing the profits from such dealer operations with said 
James W. DeLozier. 


5. Respondent, during the period May 1 through November 
80, 1960, in connection with and by reason of its livestock opera- 
tions with and through Robert Foster, registered as a dealer to 
buy livestock for slaughter for the Valleydale Packing Company 
of Bristol, Bristol, Tennessee, a packer subject to the act, and 
James W. DeLozier, registered as a dealer to buy and sell live- 
stock for slaughter for the East Tennessee Packing Company, 
Knoxville, Tennessee, also a packer subject to the act, described 
in Findings of Fact 3 and 4 above, failed to conduct its live- 
stock buying operations in competition with and independently of 
said dealers who were buying livestock for the accounts of said 
packers. 


6. Respondent, during the years 1960 and 1961, in connection 
with its livestock purchase and sale operations entered into the 
following arrangements, agreements, understandings, or working 
relationships with Robert Ferguson, Jr., an auctioneer-employee 
of the Madisonville Livestock Auction Co., at its Monday sales, 
the Morristown Stock Yards, Inc., at its Tuesday sales, the Union 
Livestock Yards, Inc., at its Wednesday sales, and the Greene- 
ville Livestock Company at its Thursday sales, stockyards at 
which respondent regularly purchased livestock on said sales 
days: 


(a) Respondent, in commerce, in various specified transac- 
tions on or about certain specified dates, and in other similar 
transactions at divers other times during the period September 
1 through November 30, 1960, engaged in dealer operations 
through a trading partnership composed of respondent and Ro- 
bert Ferguson, Jr., an auctioneer-employee of the Madisonville 
Livestock Auction Co., Morristown Stock Yards, Inc., Union 
Livestock Yards Inc., and Greeneville Livestock Company, which 
trading partnership was not registered with the Secretary as a 
dealer and was not bonded to engage in such dealer operations, 
by buying and selling livestock and sharing the profits from such 
dealer operations with said Robert Fergusion, Jr. 


(b) Respondent, on or about December 5, 1960, advanced the 
sum of $500 as a loan to Robert Ferguson, Jr., who was an 
auctioneer-employee of the Madisonville Livestock Auction Co., 
Morristown Stock Yards, Inc., Union Livestock Yards, Inc., and 
Greeneville Livestock Company, stockyards at which respondent 
regularly purchased livestock. 
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(c) Respondent, on or about February 28, 1961, financed the 
purchase of 28 hogs, in the amount of $1,458.58, at the Morris- 
town Stock Yards, Inc., by Robert Ferguson, Jr., auctioneer- 
employee of the Madisonville Livestock Auction Co., Morristown 
Stock Yards, Inc., Union Livestock Yards, Inc., and Greeneville 
Livestock Company, stockyards at which respondent regularly 
purchased livestock. 


(d) Respondent, at the Union Livestock Yards, Inc., on Sep- 
tember 27, 1961, pursuant to an arrangement, agreement, or 
understanding between J. W. Young, president and principal 
owner of respondent, and Robert Ferguson, Jr., auctioneer- 
employee of said stockyard, who was auctioning off the livestock 
on said date, purchased fat calves for its account through said 
Robert Ferguson, Jr., during absences of said J. W. Young and 
other officials and employees of respondent from the auction 
ring area. 


7. Respondent, during the period September 1, 1960, through 
September 27, 1961, in connection with and by reason of its live- 
stock operations with and through Robert Ferguson, Jr., auc- 
tioneer-employee of Madisonville Livestock Auction Co., Morris- 
town Stock Yards, Inc., Union Livestock Yards, Inc., and Greene- 
ville Livestock Company, stockyards at which respondent regu- 
larly purchased livestock, received and accepted undue or un- 
reasonable preferences or advantages in connection with its 
purchases of livestock at said stockyards. 


8. (a) Respondent, in commerce, in various specified transac- 
tions on or about certain specified dates, and at divers other 
times during the period May 1, 1960, through April 30, 1961, 
in connection with sales of cattle, issued invoices to the pur- 
chasers of the cattle based on weights which were less than the 
actual weight of the cattle, copies of which false and incorrect 
invoices were made a part of respondent’s accounts and records. 


(b) Respondent, in commerce, in various specified transac- 
tions on or about certain specified dates, and at divers other 
times during the period May 1 through September 380, 1960, in 
connection with sales of cattle, issued invoices to the purchasers 
of the cattle based on weights which were greater than the 
actual weight of the cattle, copies of which false and incorrect 
invoices were made a part of respondent’s accounts and records. 


(c) Respondent, in commerce, in various specified transac- 
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tions on or about certain specified dates, and at divers other times 
during the period May 1, 1960, through April 30, 1961, in con- 
nection with sales of cattle by respondent to two or more buyers, 
issued invoices based on adjusted or estimated weights instead 
of on the true and correct weight of such cattle. 


9. Respondent, in commerce, in connection with various speci- 
fied transactions or on about certain specified dates, and in 
other similar transactions at divers other times during the period 
May 1 through October 31, 1960, charged and collected buying 
service fees from various persons for purchasing cattle for them 
on an agency basis when in fact respondent purchased the cattle 
for its own account and, when it subsequently turned over the 
cattle to said persons, billed them at prices higher than the 
prices at which respondent had purchased the cattle. 


10. Respondent, during the period September 2 through De- 
cember 16, 1960, engaged in the practice of exchanging or 
“swapping” checks with the Madisonville Livestock Auction Co., 
in that respondent, or or about the dates listed below and at 
divers other times during said period, through J. W. Young, 
president and principal owner of respondent, and also part own- 
er and operator of said Madisonville Livestock Auction Co., 
drew checks signed by said J. W. Young in various amounts on 
the bank account of said Madisonville Livestock Auction Co. in 
the Farmers Bank of Athens, Athens, Tennessee, and then on the 
same day, or within two days thereafter, respondent issued 
checks, also signed by said J. W. Young, on its own account in 
the Bank of Knoxville, Knoxville, Tennessee, in repayment of 
said amounts, as follows: 


Date of Check Drawn 

on Madisonville Live- Date of Check 

stock Auction Co. Amount of Check Issued in Repayment 
September 2, 1960 $15,000 September 2, 1960 
October 20, 1960 20,000 October 22, 1960 
December 16, 1960 20,031 December 16, 1960 


11. Respondent, in connection with sales by respondent of 
cattle in commerce, in various specified transactions or or about 
certain specified dates, and in other similar transactions at divers 
other times during the period May 1, 1960, through April 30, 
1961, charged to and collected from the purchasers of such cattle 
trucking charges which were greater than the actual rates paid 
the trucker by respondent. 
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12. (a) Respondent, during the period May 1, 1960, through 
April 80, 1961, through J. W. Young, its president and principai 
owner, who is also part owner and operator of the Madisonville 
Livestock Auction Co., Madisonville, Tennessee, a registered 
market agency, participated in the management and operation 
of said market agency, and purchased for its own account, for 
speculative purposes, approximately 75 percent of the veal 
calves consigned to said market agency for sale on a commission 
basis. 


(b) Respondent, on June 24, 1959, through J. W. and Bob 
Young, owners and operators of respondent, entered into a con- 
tract with the owners of the stock of the Union Livestock Yards, 
Knoxville, Tennessee, a registered market agency, to purchase 
20 percent of the stock in said market agency and in the early 
part of the year 1960, purchased 20 percent of the oustanding 
stock in the market agency in the name of Eddie Young, brother 
of said J. W. and Bob Young, in a transaction which was 
financed partly by respondent, partly by said J. W. Young and 
Bob Young in their individual capacities, and partly by said 
Eddie Young. Respondent, since said purchase of stock, through 
said J. W. Young, its president and principal owner, has par- 
ticipated in the management and operation of said registered 
market agency. 


13. Respondent, during the years 1960 and 1961, in connec- 
tion with its operations described in Findings of Fact 3, 4, 6, 8, 
9, 11 and 12, engaged in a course of business which gave, or 
tended to give, respondent an unfair competitive advantage in 
commerce; controlled, or had the effect of controlling, the price 
of livestock in the areas of respondent’s operations; eliminated, 
or tended to eliminate, competition in the purchase of calves, in 
commerce; and secured for respondent unreasonable preferences 
in the marketing, buying, and selling of livestock in commerce. 


14. Respondent, during the years 1960 and 1961, failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
closed all livestock transactions involved in its business as a 
dealer and as a market agency buying on a commission basis. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
14 respondent has wilfully violated sections 303, 312(a) and 
401 of the act, sections 201.10, 201.29, 201.55, 201.67, and 201.70 
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of the regulations, and section 10 of an act entitled “An Act to 
create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act, 1921, 
by virtue of the provisions of section 402 of the latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint and suspending its registration of a period 
of 40 days, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) engaging in livestock operations in commerce through 
trading partnerships composed of respondent and others which 
are not registered with the Secretary and bonded to engage in 
such livestock operations; 


(2) entering into arrangements, agreements, understandings 
or working relationships with (a) employees of market agencies 
or packers for the purchase of livestock in commerce by said 
employees for the account of respondent, and (b) persons with 
whom respondent should be competing, for the purchase of live- 
stock in commerce; 


(3) purchasing livestock in commerce through employees of 
packers or market agencies; 


(4) receiving and accepting splits of livestock purchases made 
in commerce from persons with whom respondent should be 
competing for the purchase of such livestock; 


(5) failing to conduct its livestock buying operations in com- 
merce in competition with and independently of other buyers; 


6) financing livestock purchase operations in commerce of em- 
ployees of registrants, packers, or stockyards; 


(7) making loans or gifts to employees of registrants, packers, 
or stockyards; 


(8) receiving and accepting from persons subject to the act 
or employees of such persons undue or unreasonable preferences 
*r advantages in connection with its purchases of livestock in 
commerce; 
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(9) issuing invoices to purchasers of livestock in commerce 
based on weights which are not the true and correct weight of 
the livestock; 


(10) charging and collecting buying service fees for purchas- 
ing livestock in commerce on an agency basis when the livestock 
is not purchased on an agency basis; 


(11) exchanging or swapping checks with other persons sub- 
ject to the act; 


(12) charging and collecting from purchasers of livestock in 
commerce trucking charges other than the actual rates paid the 
truckers by respondent; 


(13) participating in the management and operation of a mar- 


ket agency selling livestock on a commission basis in commerce; 
x TOLER ETERS Orage HN MEINE TE Ny Tarr Cera 


(14) having an euaeiiie iitevest in a market agency selling 
livestock on a commission basis in commerce. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency buying on a commission basis and as a 
dealer, 


Respondent’s registration under the act is suspended for a 
period of 40 days, beginning on November 1, 1962. 


This order shall become effective on November 1, 1962. 


Copies hereof shall be served upon the parties. 
Z| 


(No. 8015) 


In re RAY PERRINE, d/b/a PHILIP LIVESTOCK AUCTION. P&S 
Docket No. 2761. Decided October 17, 1962. 


Violations of Act—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations and he is suspended as a registrant under the act for 10 
days and thereafter until he complies with the bonding provisions of the 
act and regulations. 


Mr. George A. Robertson, for complainant. Respondent pro ge. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on August 
29, 1962, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, charging respondent with violating various provi- 
sions of the act and the regulations thereunder. Respondent filed 
an answer on September 17, 1962, in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the hearing examiner, and consents to the issuance of a speci- 
fied order, with findings and conclusions for the purposes of this 
proceeding only based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be entered. 


FINDINGS OF FACT 


1. The Philip Livestock Auction stockyard, Philip, South 
Dakota, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency buying and selling livestock on a commission 
basis at the stockyard and as a dealer buying and selling live- 
stock for his own account in commerce, and at all times material 
herein respondent was so registered. 


3. Respondent, at all times material herein, maintained a 
separate bank account designated as “Custodian Account for 
Shippers Proceeds.” Such account was established and main- 
tained by respondent for the purpose of handling and disbursing, 
separate and apart from his own funds, all funds realized from 
the sale of livestock handled on a commission or agency basis. At 
all times material herein, the only funds deposited and main- 
tained in such account were the gross proceeds received from 
the sale of consigned livestock and the funds due and payable 
to the consignors or shippers of such consigned livestock. 


4. Respondent, at the stockyard, during the period July TI, 
1960, through April 30, 1962, used the funds deposited and main- 
tained in his “Custodian Account for Shippers Proceeds” for pur- 
poses of his own and purposes other than the faithful and 
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prompt accounting for any payment of such portions thereof as 
may have been due the consignors or shippers of livestock in 
that: 


(a) Respondent on or about the dates and in the 30 trans- 
actions set forth in paragraph IV(a) of the complaint, issued 
checks drawn on said “Custodian Account for Shippers Pro- 
ceeds” in payment for livestock purchased by Carson Flesner, an 
employee, for speculative purposes. 


(b) Respondent, on or about the dates and in the eight trans- 
actions set forth in paragraph IV(b) of the complaint, issued 
checks drawn on said “Custodian Account for Shippers Proceeds” 
in payment for livestock purchased by John Flesner for specula- 
tive purposes. 


(c) Respondent, on or about the three dates set forth in 
paragraph IV(c) of the complaint, maintained deficits in said 
“Custodian Account for Shippers Proceeds.” 


5. Respondent, at the stockyard, on or about the dates and 
in the six transactions set forth in paragraph V of the com- 
plaint, sold livestock consigned to him for sale on a commission 
basis to Carson Flesner, respondent’s employee, who purchased 
the livestock for speculative purposes, and, in accounting to the 
consignors for the sale of their livestock, submitted accounts ot 
sale which failed to show the name of Carson Flesner as the 
purchaser of the livestock but instead showed false or otherwise 
incorrect names or designations. Copies of such false or incor- 
rect accounts of sale were made a part of the accounts and 
records of respondent. 


6. Respondent, at the stockyard, on or about the dates and in 
the 27 transactions set forth in paragraph VI of the complaint, 
purchased for his own account livestock consigned to him for sale 
on a commission basis and issued accounts of sale to the con- 
signors of the livestock which failed to show the name of re- 
spondent as the purchaser of the livestock but instead showed 
false or otherwise incorrect names or designations. Copies ot 
such false or otherwise incorrect accounts of sale were made a 
part of the accounts and records of respondent. 


7. (a) Respondent, at the stockyard, on or about the dates 
and in the nine transactions set forth in paragraph VII(a) of 
the complaint, in connection with the sale of livestock owned by 
respondent, prepared, or caused to be prepared, accounts of sale 
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which failed to show the name of respondent as the consignor or 
seller of the livestock but instead showed false or otherwise in- 
correct names or designations. Copies of such false or incorrect 
accounts of sale were made a part of the accounts and records 


of respondent. 


(b) Respondent, at the stockyard, on or about the dates and 
in the six transactions set forth in paragraph VII(b) of the 
complaint, in connection with the sale of livestock owned by 
Carson Flesner, respondent’s employee, prepared, or caused to be 
prepared, accounts of sale which failed to show the name of said 
Carson Flesner as the consignor or seller of the livestock but 
instead showed false or otherwise incorrect names. Copies of 
such false or incorrect accounts of sale were made a part of the 
accounts and records of respondent. 


(c) Respondent, at the stockyard, on or about the dates and 
in the 14 transactions set forth in paragraph VII(c) of the 
complaint, in connection with the sale of livestock owned by 
Stockman’s Commission Company, Inc., Rapid City, South Da- 
kota, prepared, or caused to be prepared, accounts of sale which 
failed to show the name of said Stockman’s Commission Com- 
pany, Inc., as the consignor or seller of the livestock but instead 
showed false or otherwise incorrect names or designations. 
Copies of such false or incorrect accounts of sale were made a 
part of the accounts and records of respondent. 


8. Respondent, at the stockyard, on or about the dates set 
forth in paragraph VIII of the complaint, in connection with 
the sale of livestock owned by respondent, issued invoices to the 
purchasers of the livestock which failed to show the name of 
respondent as the seller of the livestock but instead showed 
false or incorrect names. Copies of such false or incorrect buyers 
invoices were made a part of the accounts and records of re- 
spondent. 


9. Respondent, at the stockyard, during the period June 30, 
1960, through March 31, 1961, employed and utilized the services 
of Carson Flesner as manager of the stockyard in connection 
with the sale of livestock consigned to respondent for sale on a 
commission basis notwithstanding that said Carson Flesner, dur- 
ing such a period, was separately registered with the Secretary 
of Agriculture as a dealer to buy and sell livestock for his own 
account. 
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10. Respondent, at the stockyard, from April 8, 1962, to 
August 29, 1962, knowingly engaged in market agency and dealer 
operations in commerce without furnishing reasonable bonds, 
or the equivalents thereof, to secure the performance of his obli- 
gations incurred in the course of such market agency and dealer 
operations, as required by the act and the regulations. 


11. Respondent, during the years 1960 and 1961, failed to 
maintain books and records which fully and correctly disclosed 
all transactions involved in his business as a market agency and 
dealer. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute violations 
of sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 205, 
208, 213(a) and 221) and sections 201.29, 201.30, 201.40, 201.41, 
201.43, 201.57, 201.60 and 201.66 of the regulations (9 CFR 
201.29, 201.30, 201.40, 201.41, 201.43, 201.57, 201.60 and 201.66). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


1. Respondent shall cease and desist from selling livestock 
consigned to him for sale on a commission basis to his agents 
or employees for their own speculative accounts. 


2. Respondent shall cease and desist from issuing accounts 
of sale to consignors of livestock which fail to show the full, 
true, and correct names of the purchasers of the livestock. 


3. Respondent shall cease and desist from issuing accounts 
of sale which fail to show the full, true, and correct name of 
the consignor or seller of the livestock. 


4, Respondent shall cease and desist from utilizing the serv- 
ices of independently operated and separately registered dealers 
in connection with the sale of livestock consigned to respondent 
for sale on a commission basis. 


5. Respondent shall cease and desist from engaging in market 
agency and dealer operations in commerce without furnishing 
reasonable bonds, or the equivalents thereof, to secure the per- 
formance of his obligations incurred in the course of such market 
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agency and dealer operations, as required by the act and regu- 
lations. 


6. Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in his business including (1) a general ledger containing 
accounts showing income, expenses, fixed assets, and capital in- 
vested in the business, (2) a cash book showing in detail all cash 
received and disbursed, (3) periodic recapitulations of accounts 
of sale, and (4) monthly reconciliations of his bank account. 


7. Respondent is hereafter ordered and directed to deposit 
the gross proceeds received from the sale of livestock handled on 
a commission or agency basis in a separate bank account desig- 
nated as “Custodial Account of Shippers’ Proceeds,” or by sim- 
ilar designation. Such account shall be drawn on only for pay- 
ment of the net proceeds to the consignor or shipper, or other 
person or persons whom the respondent has knowledge is en- 
titled thereto and to obtain therefrom the sums due respondent 
as compensation for his services, as set out in his tariff, and for 
such sums as are necessary to pay all legal charges against the 
consignor of livestock which respondent may, in his capacity as 
agent, be required to pay for and on behalf of the consignor 
or shipper. In all other respects, respondent shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations. 


8. Respondent’s registration under the act is suspended for a 
period of 10 days and thereafter until such time as he complies 
with the bonding requirements of the act and regulations. At 
the request of respondent, when he demonstrates that he has 
complied with the bonding requirements of the act and regula- 
tions, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 
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(No. 8016) 


GIDEON G. DOBLER, d/b/a DOBLER LIVESTOCK SALES COMPANY v. 
R. O. BEACH, d/b/a BEACH LIVESTOCK COMPANY. P&S Docket 
No. 2763. Decided October 22, 1962. 


Failure to Pay—Reparation Awarded—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondent is ordered 
to pay to complainant the amount due. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on January 21, 1962, in which complainant seeks an 
award of reparation in the amount of $631.72, alleged to be the 
purchase price of 23 hogs sold by complainant to respondent on 
or about December 4, 1961. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on June 19, 1962. A copy of the investigative report was 
served upon complainant on June 22, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that fail- 
ure to file an answer constitutes an admission of the facts al- 
leged in the complaint (9 CFR 202.41(c)). Notwithstanding such 
notice of the applicable provisions of the rules of practice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Gideon G. Dobler, d/b/a Dobler Livestock 


) 





ket 


red 


rt, 
rt- 
of 
d- 
as 


So a - 


DOBLER 7. BEACH 1141 
Cite as 21 A.D. 1140 


Sales Company, Ashley, North Dakota, is now and was at all 
times material herein, the owner and operator of Dobler Live- 
stock Sales Company, Ashley, North Dakota, a posted stockyard 
subject to the provisions of the act, hereinafter referred to as 
the stockyard. 


2. Respondent, R. O. Beach, d/b/a Beach Livestock Company, 
Aberdeen, South Dakota, was at all times material herein, a 
dealer within the meaning of the act, buying livestock in com- 
merce for his own account. 


3. On or about December 4, 1961, respondent purchased and 
received delivery of 23 hogs from complainant at the stockyard. 
Following the purchase of these hogs, respondent presented com- 
plainant with a check for the purchase price of $631.72, drawn 
upon his account at First National Bank of Aberdeen, Aberdeen, 
South Dakota. The check was returned by the bank because of 
insufficient funds. The purchase price is still outstanding. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the 23 hogs purchased for his account at the 
stockyard is an unjust and unreasonable practice in violation of 
the act. Northwest Cattle Company v. Iowa City Sales Co., 14 
A.D. 276 (1955). Winter Livestock Commission Company V. 
George W. Scott and Louise N. Scott, d/b/a Trinidad Livestock 
Commission Company, 20 A.D. 214 (1961). Complainant is 
therefore entitled to reparation in the amount of the purchase 
price. 


ORDER 


Respondent shall pay the complainant within 30 days from 
the date hereof, the sum of $631.72, with interest thereon at the 
rate of 5% per annum from January 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8017) 


GIDEON G. DOBLER, d/b/a HANKINSON LIVESTOCK SALES COM- 
PANY v. R. O. BEACH, d/b/a BEACH LIVESTOCK COMPANY. P&S 
Docket No. 2764. Decided October 22, 1962. 


Failure to Pay—Reparation Awarded—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondent is ordered 
to pay to complainant the amount due. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on January 21, 1962, in which complainant seeks an 
award of reparation in the amount of $1,567.26, alleged to be 
the purchase price of 44 hogs sold by complainant to respondent 
on or about December 7, 1961. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent on June 16, 1962. A copy of the investigative 
report was served upon complainant on the same date. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39 - 202.58). Respondent was also informed that 
failure to file an answer constitutes an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gideon G. Dobler, d/b/a Hankinson Live- 
stock Sales Company, Hankinson, North Dakota, is now and was 
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at all times material herein, owner and operator of the Hankin- 
son Livestock Sales Company, Hankinson, North Dakota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. 


2. Respondent, R. O. Beach, d/b/a Beach Livestock Company, 
Aberdeen, South Dakota, was at all times material herein, a 
dealer within the meaning of the act, buying livestock in com- 
merce for his own account. 


3. On or about December 7, 1961, respondent purchased and re- 
ceived delivery of 44 hogs from complainant at the stockyard. 
Following the purchase of these hogs, respondent presented com- 
plainant with a check for the purchase price of $1,567.26, drawn 
upon his account at the First National Bank of Aberdeen, Aber- 
deen, South Dakota. The check was returned by the bank because 
of insufficient funds. The purchase price is still outstanding. 


4, The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the 44 hogs purchased for his account at the 
stockyard is an unjust and unreasonable practice in violation of 
the act. Northwest Cattle Company v. Iowa City Sales Cv., 14 
A.D. 276 (1955); Winter Livestock Commission Company V. 
George W. Scott and Louise N. Scott, d/b/a Trinidad Livestock 
Commssion Company, 20 A.D. 214 (1961. Complainant is there- 
fore entitled to reparation in the amount of the purchase price. 


ORDER 


Respondent shall pay the complainant within 30 days from 
the date hereof, the sum of $1,567.26, with interest thereon at 
the rate of 5% per annum from January 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8018) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 


P&S Docket No. 1532. Decided October 22, 1962. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect to 
and including November 30, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on November 15, 1960 
(19 A.D. 1245), authorizing assessment of the current temporary 
schedule of rates and charges to and including November 30, 
1962, unless modified or extended by further order before the 
latter date. 


By a petition filed on October 10, 1962, the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1963. 


Prior to the issuance of the order of November 15, 1960, au- 
thorizing increases in the rates and charges, notice of the peti- 
tion therefor was published in the Federal Register, and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
pctition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 11, 1960, is continued in effect during the 
life of this order. 
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This order shall become effective on December 1, 1962, and 
remain in effect to and including November 30, 1963, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8019) 


P&S Docket No. 2700. Dismissed October 30, 1962, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8020) 


W. D. CROCKETT v. PRODUCERS MARKETING ASSOCIATION, INC. 
P&S Docket No. 2718. Order issued October 17, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8021) 


GRENADA LIVESTOCK EXCHANGE v. HARVEY A. SCHONEWEIS, 
d/b/a TALLULA CATTLE COMPANY, and IRVIN C. WOODRUM. 
P&S Docket No. 2637. Order issued October 22, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8022) 


WILLIAM SOUDERS v. HARVEY A. SCHONEWEIS, d/b/a TALLULA 
CATTLE COMPANY, and IRVIN C. WoopRUM. P&S Docket No. 
2636. Order issued October 22, 1962, by Thomas J. Flavin, 


Judicial Officer. 
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In re SAMUEL H. BIGLER. PACA Docket No. 8811. Decided Octo- 
ber 1, 1962. 


Accounts and Records—Suspension of License— 


Consent Order 
Respondent consented to an order suspending his license for 15 days. 


Mr. Arthur L. Quinn, for complainant. Respondent pvo se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed August 7, 1962, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 9 of the act and the regulations issued thereunder 
by failing to keep accounts and records which fully and correctly 
disclosed all transactions involved in his business. 

Respondent filed an answer August 23, 1962, and an amended 
answer September 11, 1962, admitting the allegations of the com- 
plaint, waiving oral hearing and agreeing and consenting to the 
issuance of an order providing for suspension of his license for 
15 days, and to the publication of the facts and the circumstances 
relating thereto. Respondent’s admission of the allegations, 
waiver of oral hearing, and consent were conditioned upon com- 
plainant’s agreeing to the issuance of such an order, otherwise 
he denied the allegations and requested an oral hearing. Com- 
plainant consented to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent Samuel H. Bigler is an individual trading in 
his own name, whose address is 217 Catanzaro Building, Pitts- 
burgh, Pennsylvania. 


2. Pursuant to the licensing provisions of the act, license No. 
35572 was issued to respondent on August 21, 1985, and was in 
effect at the time the complaint was filed. 


3. During the period from on or about September 9, 1958, 
to on or about January 25, 1962, inclusive, respondent repeatedly 
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failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business in 
that his receiving records did not contain entries to show (1) 
whether produce received was purchased or consigned; (2) the 
addresses of consignors or sellers; (3) the kind of produce re- 
ceived; (4) the type of carrier used to transport produce to him; 
(5) the date of arrival and unloading of produce; (6) lot num- 
bers; and (7) the disposition of produce. In addition, during 
portions of this period, respondent failed to keep any receiving 
records. Respondent also failed to use a proper lot number sys- 
tem in that he failed to assign lot numbers to certain lots of 
produce received on consignment or joint account, and to similar 
produce purchased by him and being handled at the same time. 
When respondent did use lot numbers, they were either not 
placed on the sales tickets, or they were placed on such tickets 
by the bookkeeper after the sale. 


4. The matters mentioned in Finding of Fact 3 were discov- 
ered as a result of personal investigations by the Department of 
respondent’s books and records. Following each investigation, re- 
spondent was informed of the deficiencies in his records. In each 
instance respondent stated he would bring his records into com- 
pliance with the act and regulations. 


CONCLUSIONS 


By reason of the fact set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 9 of the act (7 
U.S.C. 4991) and sections 46.15 46.16, 46.17, 46.18 and 46.19 of 
the regulations issued thereunder (7 CFR 46.15, 46.16, 46.17, 
46.18 and 46.19), in effect prior to August 1, 1960, and sections 
46.15, 46.17, 46.18 and 46.19 of the regulations in effect since 
August 1, 1960 (7 CFR 46.15, 46.17, 46.18 and 46.19 (Supp. 
1961) ). Respondent filed an answer in which he admitted the 
allegations in the complaint, waived oral hearing and consented 
to a suspension of his license for 15 days, and to the publication 
of the facts and circumstances thereto. Complainant has con- 
sented to the issuance of such an order. Accordingly, pursuant 
to section 47.26(b) of the rules of practice (7 CFR 47.26(b)), 
such order should be issued. 


ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, respondent’s license is suspended for a period of 15 days. 
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The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8024) 


FRED R. BRIGHT CO., INCORPORATED v. THOMAS J. HOLT COM- 
PANY. PACA Docket No. 8610. Decided October 3, 1962. 


Petition for Reconsideration—Dismissal 


The order of August 27, 1962, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on August 27, 1962, awarding repara- 
tion to complainant against respondent. A copy of this order 
was served upon respondent on August 28, 1962. At respondent’s 
request, the time for filing a petition for reconsideration was 
extended to October 1, 1962, and the order of August 27, 1962, 
was stayed pending the issuance of a further order herein. Re- 
spondent filed a petition for reconsideration on September 13, 
1962. 


Upon reconsideration of the order of August 27, 1962, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. It is our opinion that the order is supported by 
the evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is hereby dismissed without prior service 
upon complainant. 


The reparation awarded in the order of August 27, 1962, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties, 
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Cite as 21 A.D. 1149 


(No. 8025) 


S. C. VANDENBURG v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 8837. Decided October 3, 1962. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


In a formal complaint filed on April 19, 1962, complainant 
seeks to recover from respondent $1,419.28, alleged to be the net 
purchase price of a carload of apples sold and delivered to re- 
spondent in November 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on July 16, 
1962. A copy of the report of investigation was served upon 
complainant on the same date. Respondent filed an answer to the 
complaint on August 16, 1962, claiming a set-off against the 
purchase price in the amount of $807.85 and admitting that 
$611.43 is due and owing to complainant on account of the trans- 
action involved herein. 


Section 7(a) of the act (7 U.S.C. 499g(a)) provides in part 
that: 


“If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary . . . may issue 
an order directing the respondent to pay to the com- 
plainant the undisputed amount ... , leaving the re- 
spondent’s liability for the disputed amount for subse- 
quent determination.” 


Accordingly, under the authority of the foregoing section, and 
pursuant to section 47.8(b) of the rules of practice, respondent 
shall pay to complainant, as an undisputed amount $611.43. Pay- 
ment of this amount shall be made within 30 days from the date 
of this order, with interest thereon at the rate of 5 percent per 
annum from December 1, 1961, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
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the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 8026) 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & COLD STORAGE Co. PACA Docket No. 8165. Decided 
October 4, 1962. 


Petition for Reconsideration—Dismissal 


The order of June 18, 1962, is supported by the evidence and the law ap- 
plicable thereto. Complainant’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued June 18, 1962, dismissing the com- 
plaint. A copy of this order was served upon each party. On 
July 6, 1962, a letter was received from complainant which was 
considered a request for an extension of time within which to 
file a petition for reconsideration of the order. By order dated 
July 12, 1962, the time for filing was extended to July 30, 1962, 
and the order of June 18, 1962, was stayed pending the issuance 
of a further order in this proceeding. The petition was received 
on July 30, 1962. A copy thereof was served upon respondent 
and it filed an answer on August 20, 1962. 


Complainant contends that the order of June 18, 1962, is in 
error in several respects, including the statement that complain- 
ant has the burden of proVing that respondent’s rejection was 
without reasonable cause. We have reviewed our order and can 
see no error. It was concluded in the order that the blueberries 
were sold to respondent subject to its examination and approval 
on arrival at destination. Under these circumstances, complain- 
ant had the burden of proving by a preponderanee of the evi- 
dence its contention that respondent’s rejection was without 
reasonable cause. 
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Upon reconsideration, it is concluded that the order of June 
18, 1962, is supported by the evidence and the law applicable 
thereto. Accordingly, the petition for reconsideration is hereby 
dismissed and the order of June 18, 1962, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 8027) 


DE BRUYN TEXAS PRODUCE Co. v. HORVITZ BROTHERS. PACA 
Docket No. 8561. Decided October 5, 1962. 


Acceptance—Liability 


Respondent accepted the produce and is liable for the contract price since 
respondent failed to prove the alleged breach by complainant or damages 
sustained as a result of such breach. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Harry H. 
Fortes, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on Sep- 
tember 5, 1961, complaint alleges that it sold and shipped to re- 
spondent three carloads of onions for a total price of $5,840, 
f.o.b. Texas shipping points. Complainant further alleges that 
respondent accepted the onions, but has failed to pay the pur- 
chase prices. 


On September 20, 1961, a copy of the report of investigation 
prepared by the Department and a copy of the formal complaint 
were served upon respondent. A copy of the report of investiga- 
tion was served upon complainant on September 21, 1961. Copies 
of a supplemental report of investigation were served upon both 
parties on January 17, 1962. 


Respondent filed an answer on October 31, 1961, in which he 
admits acceptance of the onions, but alleges that complainant 
breached express warranties in the contracts of sale as to the 
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size of the onions. Respondent makes counterclaim against com- 
plainant for damages of $2,237.33 allegedly resulting from com- 
plainant’s breaches of the contracts. Respondent requested an 
oral hearing. 


An oral hearing was held at Chicago, Illinois, on March 9, 
1962. Both parties were represented by counsel. Three witnesses 
testified for complainant and one witness testified for respondent. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Texas Produce Co., is a corpora- 
tion whose address is P. O. Box 76, Zeeland, Michigan. At the 
time of the transactions involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent is an individual, Philip Horvitz, doing business 
as Horvitz Brothers, whose address is 110 North Franklin 
Street, Chicago, Illinois. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 


8. On or about March 23, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of Jumbo 
yellow onions, U. S. No. 1, consisting of 800 50-pound bags, at 
$2.45 per bag, f.o.b. Weslaco, Texas, for a total price of $1,960. 


4, On or about March 24, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of Jumbo 
yellow onions, U. S. No. 1, consisting of 800 50-pound bags, at 
$2.60 per bag, f.o.b. Weslaco, Texas, for a total price of $2,080. 


5. On or about March 28, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of onions, 
consisting of 100 50-pound bags of Medium yellow onions, U. S. 
No. 1, and 700 50-pound bags of Jumbo yellow onions, U. S. No. 
1, at $2.40 per bag, f.o.b. Raymondville, Texas, for a total price 
of $1,920. 


6. On or about March 24, 1961, pursuant to the contracts ot 
March 23 and 24, two cars of onions were shipped by complain- 
ant from Weslaco, Texas, to respondent at Chicago, Illinois, in 
cars Nos. ART 27392 and ART 31234, respectively. On or about 
March 29, 1961, pursuant to the contract of March 28. a carload 
of onions was shipped by complainant from Raymondville, Texas, 
to respondent at Chicago, Illinois, in car ART 31353. On or 
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about March 29, complainant reduced the price of the onions in 
the third car from $2.40 to $2.25 per bag. 


7. The Federal inspection certificates at shipping points indi- 
cate the following as to grade and size of the Jumbo onions: 


Car ART 27392 


Yellow Granex Onions U. S. No. 1, large generally 
range 3 to 414 with 10% or more 34 inches or larger 
in diameter. 


Car ART 31234 


Yellow Granex Onions U.S. No. 1, large generally 
range 3 to 414 with 10% or more 314 inches or larger 
in diameter. 


Car ART 313853 


Yellow Bermuda Onions U. S. No. 1, 3-inch mini- 
mum generally range 3 to 4, mostly 314, to 334 inches 
in diameter. 


8. The work notes of the shipping point inspector concerning 
the Jumbo onions indicate that the percentages of onions over 
314 inches in diameter in the three cars were 60, 60, and 90, 
respectively. 


9. Respondent accepted three carloads of onions upon their 
arrival at destination, but has failed to pay any part of the 
$5,840 total price for the onions. 


10. The formal complaint was filed on September 5, 1961, 
which was within 9 months after accrual of the causes of action. 


CONCLUSIONS 


In his answer to the complaint, respondent admits that he pur- 
chased from complainant two cars of Texas Jumbo yellow onions 
and one car of mixed Medium and Jumbo yellow onions, but 
takes exception to paragraph 6 of the complaint in which it is 
alleged that complainant shipped the kind, quality, grade and 
size of commodity called for by the contracts. Apparently, there 
is no dispute concerning the Medium onions in the mixed car. 
The controversy relates only to the Jumbo size onions. It appears 
that the parties use the word “Jumbo” as being synonymous with 
“large” as defined in the United States Standards for Bermuda- 
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Granex type onions (7 CFR 51.3195 et seq.). These Standards 
provide that “large” onions shall be 3 inches and larger in 
diameter with not less than 10 percent over 314 inches. 


Respondent alleges that complainant expressly warranted that 
the Jumbo onions would be 8 to 41% inches in diameter with 70 
percent or more 314 inches and larger. Respondent charges com- 
plainant with breach of warranty as to the maximum size of the 
onions and also the percentage of large onions required to be 
314 inches in diameter. 


Complainant denies that it represented the Jumbo onions to 
have a specific maximum size and that it warranted that any 
definite percentage of the onions would be 314 inches and larger. 
Donald R. Black, complainant’s salesman, testified that on March 
23 he told respondent that the Federal inspector was in his 
office and he reported that the onions then being packed averaged 
about 65 percent 314 inches and larger. Black further testified 
that nothing was said by the parties as to the maximum size of 
the onions. Blacks’ testimony is corroborated by that of Robert 
S. De Bruyn, president and manager of complainant, who stated 
that he listened to the telephone convervastions on an extension 
phone. 


The party alleging the existence of an express warranty and a 
breach thereof has the burden of proving such allegations by a 
preponderance of the evidence. Albert Chalona v. Taylor and 
Coz, 138 A. D. 144; Frazier et al v. Allison, 42 N.E.2d (Ill.) 967. 


The oral testimony at the hearing is in direct conflict as to the 
alleged warranties. While contending that he specified the Jumbo 
onions must be 3 to 414 inches in diameter and 70 percent or 
more 314 inches and larger, respondent took no exception and 
registered no complaint upon receipt of complainant’s confirming 
telegrams which merely stated that Jumbo yellow onions and 
Medium onions were shipped. If the contract did indeed provide 
for the definite sizes claimed by respondent, it would seem that 
respondent who, by his own admission is a buyer of onions of 
many years experience, would have notified complainant imme- 
diately of this omission from the confirmation of this import- 
ant term of the contract. On the basis of the evidence, and 
under the circumstances discussed herein, we conclude that re- 
spondent has failed to sustain the burden of proof required of 
him to establish the existence of the alleged express warranties. 


But even if respondent succeeded in proving the alleged war- 
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ranties, and a breach thereof by complainant, respondent must 
then prove the damages sustained by him as a direct result of 
such breach; and respondent has failed on this score. The meas- 
ure of damages for a breach of warranty is the difference be- 
tween the value of the commodity actually delivered and the 
value it would have had at the time and place of delivery if it 
had been as warranted. Howard P. Dunlap v. Israel Klein Co., 
17 A. D. 992. Respondent presented no evidence of the market 
value of onions complying with the alleged warranties at the 
times of delivery at Chicago, Illinois. Moreover, the only evidence 
presented by respondent as to the value of the onions actually 
delivered was the amount realized on the consignment resales of 
the onions at Cleveland, Detroit, and Pittsburgh on unspecified 
dates. This is not sufficient to establish such value, since the poor 
returns could have been attributable to a declining market or to 
a change in the condition of the onions. 


On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant promptly the agreed purchase prices 
of the three shipments of onions was in violation of section 2 of 
the act. Complainant should be awarded reparation in the total 
amount of $5,840, with interest, and the facts should be pub- 
lished. Respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,840, with inter- 
est thereon at the rate of 5 percent per annum from May 1, 
1961, until paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 8028) 


In re SAMUEL H. BIGLER. PACA Docket No. 8811. Decided Octo- 
8, 1962. 


Effective Date 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date of the order entered October 1, 1962, shall 
be November 15, 1962. 


(No. 8029) 


CALIFORNIA CONSUMERS CORPORATION V. N. C. S. FROZEN FOODS, 
Inc. PACA Docket No. 8513. Decided October 15, 1962. 


Acceptance—Liability 


In view of respondent’s admission of the allegations of the complaint and 
respondent’s failure to prove damages as a result of an alleged breach 
of the contract by complainant, reparation is awarded to complainant. 


O’Melveny & Myers, of Los Angeles, California, for complainant. Engler 
& Lampe, of Phoenix, Arizona, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on July 3, 1961, complainant 
seeks reparation against respondent in the amount of $3,683.40, 
alleged to be the total purchase price of various frozen vegetables 
sold and delivered to respondent in February 1961. 


A copy of the formal complaint was served upon respondent 
on August 1, 1961. Respondent failed to file an answer within 
the time allowed and the case was referred to the Hearing Clerk 
as a default case. On October 26, 1961, respondent filed a motion 
to reopen after default, on the ground that respondent had in 
fact mailed an answer to the Department’s Los Angeles office 
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within the prescribed period. Attached to the motion was a copy 
of respondent’s answer. For good cause shown, the case was 
reopened and respondent was permitted to file an answer, which 
was received in the Office of the Hearing Clerk on December 26, 


1961. 


In the answer filed by respondent, all of the material allega- 
tions of the complaint are admitted, including respondent’s ac- 
ceptance of the frozen vegetables and its failure to pay the pur- 
chase price therefor. Respondent has denied only that its action 
in failing to pay the purchase price constituted a violation by 
respondent of section 2 of the act. 


Both parties waived an oral hearing by their failure to request 
a hearing within the time allowed, and the issues are determined 
in accordance with the shortened method or procedure provided 
for in section 47.20 of the rules of practice (7 CF 47.20). Pur- 
suant to such procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 


a statement in reply. 
FINDINGS OF FACT 


1. Complainant, California Consumers Corporation, is a cor- 
poration whose address is 230 West Jefferson Boulevard, Los 


Angeles 7, California. 


2. Respondent, N.C.S. Frozen Foods, Inc., is a corporation 
whose address is 922 West Buchanan Street, Phoenix, Arizona. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about February 7, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
600 cases of various frozen vegetables, including asparagus, 
beans, broccoli, cauliflower, carrots and peas, limas, spinach, and 
succotash, for a total purchase price of $3,683.40, f.o.b. Pasa- 
dena, California. 


4. Complainant shipped on February 7, 1961, from loading 
point in the State of California to respondent at Phoenix, Ari- 
zona, the kind, quality, grade and size of commodity called for 
in the contract of sale, and in the manner agreed upon, in a 
truck operated by Jerry Crossman Trucking Service, Los An- 
geles, California. 


5. Upon arrival of the frozen vegetables at destination, re- 
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spondent accepted them in compliance with the contract, but . 


has failed to pay complainant the agreed purchase price. 


6. The formal complaint was filed on July 3, 1961, which was 
within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent has admitted without reservation all of the allega- 
tions of the complaint concerning the transaction, respondent’s 
acceptance and use of the frozen vegetables, and that respondent 
has failed to pay the purchase price. There is then no issue be- 
fore us with respect to respondent’s liability under the contract. 


By way of defense for failure to pay the purchase price for 
the vegetables purchased from complainant, respondent alleges 
that for several years prior to the shipment of the commodities 
in question, respondent was the sole and exclusive agent of com- 
plainant for institutional and restaurant sales of Prime Frozen 
brand frozen foods which were the exclusive product of com- 
plainant. Respondent avers that during this period of time, it 
expended large sums of money in the promotion and sale of the 
Prime Frozen brand of frozen foods which were complainant’s 
specialty; that between the time of delivery of the commodities 
involved in this proceeding and the date payment was due, com- 
plainant, without proper notification to respondent, cancelled said 
exclusive sales agreement; that because of the cancellation of 
the exclusive sales agreement, respondent’s business was irrepar- 
ably damaged and damaged and respondent was put to great 
expense to secure and promote a comparable line of frozen foods; 
and that the expenses and damages incurred by respondent as a 
result of complainant’s action in cancelling said exclusive sales 
agreement are far in excess of the amount claimed by complain- 
ant in this proceeding. Respondent, therefore, prays that com- 
plainant not be awarded any damages in this case. 


Reparation may be awarded under the act for violation of sec- 
tion 2 thereof. We find no such violation in the claimed cancella- 
tion of the alleged exclusive sales agreement. 


In view of respondent’s admissions of the allegations of the 
complaint, and respondent’s failure to prove that it was damaged 
as a result of a breach of the contract by the complainant, we 
must conclude that respondent is liable to complainant in the 
total amount of $3,683.40. Respondent’s failure to pay complain- 
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ant promptly this amount is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$3,683.40, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $3,683.40, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8030) 


ARROWHEAD GROWERS SALES COMPANY v. B. C, FERRELL PRO- 
DUCE.PACA Docket No. 8720. Decided October 16, 1962. 


Aeceptance—Liability 
Since respondent accepted the shipment and failed to prove a breach of the 
contract on the part of complainant, respondent is liable for the contract 
price. 
Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et 
seq.). The formal complaint was filed February 26, 1962. Com- 
plainant seeks an award of reparation in the amount of $218.75, 
which is alleged to be the purchase price of a truckload of 
potatoes sold to respondent on or about September 20, 1961. 


A copy of the formal complaint was served upon respondent on 
March 5, 1962. Copies of the report of investigation made by the 
Department were served upon complainant and respondent. 


Respondent filed an answer to the formal complaint on March 
26, 1962, and a further answer on April 17, 1962. Copies of these 
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answers were served upon complainant. Respondent alleges in 
these answers that complainant represented the potatoes as 
being very good quality whereas those received from complain- 
ant were in very bad condition. Respondent further alleges that 
complainant told him to do the best he could with the potatoes 
and complainant would take care of it. Respondent denies lia- 
bility for the amount claimed. 


Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure complainant adopted his verified complaint as the 
opening statement. Respondent did not file an answering state- 
ment. 

FINDINGS OF FACT 


1. Complainant is an individual, Robert J. Sweet, doing busi- 
ness as Arrowhead Growers Sales Company, whose address is 
Post Office Box 335, Antigo, Wisconsin. 


2. Respondent is an individual, Bartley C. Ferrell, doing busi- 
ness as B. C. Ferrell Produce, whose address is 201 Franklin 
Street, Charleston, Missouri. At the time of the transaction in- 
volved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about September 20, 1961, contemplating shipment 
in interstate commerce, complainant sold to respondent 700 25- 
pound bags of red potatoes of $1.25 per hundredweight, f.o.b. 
shipping point, or a total price of $218.75. 


4. On September 20, 1961, potatoes meeting the contract 
specifications were loaded on a truck furnished by respondent at 
Antigo, Wisconsin. The potatoes were shipped to Charleston, 
Missouri, where they were accepted by respondent. 


5. The purchase price of the potatoes sold by complainant to 
respondent is $218.75. No part of this amount has been paid 
to complainant by respondent. 


6. The formal complaint was filed on February 26, 1962, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant adopted his verified formal complaint as his open- 
ing statement in this proceeding. This complaint, including a 
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copy of complainant’s invoice, shows the sale to and acceptance 
by respondent of 700 bags of potatoes. Respondent in his an- 
swers admits contracting to purchase 700 bags of potatoes from 
complainant but alleges that complainant represented the pota- 
toes to be very good quality and that the potatoes received were 
very poor quality. Although respondent had the burden of prov- 
ing the affirmative allegations of the answers by a preponderance 
of the evidence, he submitted no evidence whatever. 


Since respondent accepted the potatoes and failed to prove any 
breach on the part of complainant, he is liable for the agreed 
purchase price thereof. Accordingly, the failure of respondent to 
pay to complainant the purchase price of $218.75 is in violation 
of section 2 of the act. Reparation should be awarded to coni- 
plainant in that amount with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $218.75, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, unttfi 
paid. 


The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8031) 


THE AUSTER COMPANY, INC. v. THE A. GORDON FRUIT & PRO- 
DUCE COMPANY. PACA Docket No. 8577. Decided October 23, 
1962. 


Rejection Without Reasonable Cause—Damages 


It is concluded from the evidence that the grapes met the requirements of the 
contract and that respondent’s rejection was without reasonable cause. 
Respondent is ordered to pay to complainant the amount claimed in the 
complaint. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. David Levy, of 
Hartford, Connecticut, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed April 20, 1961, and the 
formal complaint was filed July 24, 1961. Complainant seeks 
reparation in the sum of $845.34, which is alleged to be the bal- 
ance of the purchase price due from respondent on a carload of 
grapes sold to respondent in February 1961. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on November 7, 1961. Copies of 
the formal complaint and the report of investigation were served 
upon respondent on November 8, 1961. 


Respondent filed an answer on November 15, 1961, admitting 
the terms of sale as alleged by complainant but denying that the 
grapes were in compliance with the contract or that the grapes 
were accepted. By way of special defenses, respondent avers that 
respondent ordered a carload of grapes which was to be “free 
from wetness and free from soft berries”; that complainant 
misrepresented the facts relative to its claimed inspection of the 
grapes at Chicago by advising respondent it was “a beautiful car 
of grapes,” with condition described as very good; and that the 
grapes were not in suitable shipping condition. Respondent re- 
quested an oral hearing. 


An oral hearing was held at Hartford, Connecticut, on May 
18, 1962. Complainant was not represented at the hearing, but 
depositions and exhibits were offered and received in evidence 
on its behalf. Respondent was represented by counsel at the 
hearing and three witnesses appeared and testified on its behalf. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. 


2. Respondent, The A. Gordon Fruit & Produce Company, 
is a corporation whose address is 101 Aviation Road, Hartford, 
Connecticut. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about February 28, 1961, in the course of interstate 
commerce, complainant contracted to sell to respondent 975 lugs 
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of Emperor table grapes contained in car PFE 9637 which had 
been shipped from Bakersfield, California, on February 24, 1961, 
and was enroute to Chicago, Illinois. The agreed prices were 
$4.25 per lug for 144 lugs of Trocha brand, 26 pounds net 
weight, and $3.75 per lug for 831 lugs of Antone’s Quality, 28 
pounds net weight, or a total price of $3,728.25, f.0.b. shipping 
point California. The contract was contingent upon the grapes 
being inspected by complainant on arrival at Chicago, Illinois and 
being of good quality and good condition at that time. 


4. Car PFE 9637 arrived at Chicago, Illinois, on the morn- 
ing of March 8, 1961. That same day complainant inspected the 
grapes at the Chicago Produce Terminal and then wired re- 
spondent as follows: 


“PFE 9637 ARRIVED TODAY INSPECTED PACK 
SIZE COLOR CONDITION VERY GOOD DIVERT- 
ING YOU RSELVES TOMORROW PER YOUR IN- 
STRUCTIONS VIA NYC BANDO NY NH AND H 
STOP THIS CAR NOT TO BE RESOLD ANY AUC- 
TION. THANKS REGARDS.” 


5. On March 4, 1961, complainant diverted car PFE 9637 
from Chicago, Illinois, to respondent at Hartford, Connecticut, 
where it arrived after a one day delay in transit at 7:25 p.m. 
on March 7th and was placed at 5:20 a.m. on March 8th, with 
respondent receiving notice of arrival at 6:00 a.m. on March 8, 
1961. That same date respondent inspected the load and in- 
formed complainant by telephone that the grapes were refused 
because of poor condition. 


6. On the dates shown below, the following exchange of wires 
occurred between the parties: 


March 8, 1961 — Respondent to complainant 


“RETEL EVEN DATE WE INSPECTED 9637. RPIA 
SHOWS AVERAGE 8-10 PERCENT WET BERRIES. 
THIS IS NOT OUR IDEA OF VERY GOOD CAR OF 
GRAPES AS YOU WIRED US. WE ALSO OBTAIN- 
ING GOVERNMENT INSPECTION PER YOUR IN- 
STRUCTIONS. IF GOVERNMENT INSPECTION 
UNSATISFACTORY WE HOLD YOU TO REPLAC- 
ING CAR.” 


March 8, 1961 — Complainant to respondent 
“REWIRE 9637 SORRY TO DISAGREE. YOU PUR- 
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CHASED BASIS OUR INSPECTION CHICAGO 
WHICH WAS AS WIRED. THEREFORE YOU HAVE 
NO BASIS FOR REJECTION. 


March 9, 1961 — Respondent to complainant 


“9637 GOVERNMENT INSPECTION SHOWS CON- 
DITION UNSATISFACTORY AND OUT OF GRADE. 
AFTER NOTIFYING USDA WE HANDLING CAR 
FOR YOUR ACCOUNT.” 


March 9, 1961 — Complainant to respondent 


“REWIRE 9637 YOU ARE NOT HANDLING FOR 
OUR ACCOUNT STOP OUR SALE BONAFIDE AND 
YOU HAVE NO BASIS FOR REJECTION.” 


March 9, 1961 — Respondent to complainant 


“RETEL BOTH GOVERNMENT AND WE FEEL 
YOUR SALE NOT BONAFIDE. INASMUCH AS YOU 
HAVE REMAINED ADAMANT IN YOUR POSITION 
WE HAVE NO OTHER ALTERNATIVE BUT TO 
HANDLE CAR. USDA HAS SO ADVISED US.” 


7. On March 9 and 14, 1961, restricted Federal inspection of 
the grapes in the car at Hartford, Connecticut, disclosed condi- 
tion and grade as follows: 


Inspection of 975 lugs on March 9, 1961 


“Condition. Both lots: Generally firm and firmly at- 
tached, stems light green to turning brown, and pliable. 
Average 2% damage by cracked or crushed berries. 
Trocha lot: From 2 to 7% wet and sticky from leaking 
juice, average 5%. From 144% to 2% decay, average 
1% Gray Mold Rot in all stages. Antone’s lot: From 1 
to 60% wet and sticky from leaking juice, average ap- 
proximately 15%, mostly from berries which are weak 
at capstems, many from cracked or crushed berries. 
Average less than 14 of 1% decay. 


“Grade. Both lots: Meet quality requirements but fails 
to grade U. S. No. 1 Table account condition.” 


Inspection of 875 lugs on March 14, 1961 


“Condition. Both lots: Generally firm and firmly at- 
tached to capstems. Stems are light grecn to turning 
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brown. Antone’s quality brand: Average 1% cracked 
or crushed berries. Range 5 to 75%, average approx- 
imately 30% wet and sticky berries. Less than 14 of 1% 
decay. Trocha brand: Range from 7 to 15%, average 
10% wet and sticky berries. Range from less than 44 
of 1% to 5% average 2% Gray Mold Rot. Wet and 
sticky berries in both lots, mostly due to berries which 
are weak at capstems. 


“Grade. Both lots: Meets quality requirements but fails 
to grade U. S. No. 1 table account condition.” 


8. Unloading of car PFE 9637 at Hartford, Connecticut, was 
commenced at 2:30 p.m. on March 9, 1961, and was completed 
at 5 p.m. on March 14, 1961. On March 10, 1961, respondent filed 
a claim for $1,000 with the railroad carrier, protesting delay of 
one day in arrival of car PFE 9637 at Hartford, Connecticut, 
condition and loss of market. 


9. Between the dates of March 13, 1961, and April 10, 1961, 
respondent reconditioned and sold 917 lugs of the grapes from 
car PFE 9637 for net proceeds of $2,882.91, which sum respond- 
ent remitted to complainant as an undisputed amount due from 
the sale of the grapes. On April 12, 1961, the remaining 45 lugs 
of Antone’s Quality brand and 13 lugs of Trocha brand were 
federally inspected and found to possess no commercial value and 
they were dumped. 


10. The total purchase price of the carload of grapes is 
$3,728.25. Respondent has paid a total of $2,882.91 on account, 
thereby leaving a balance of $845.34 due and owing complainant. 


11. The formal complaint was filed July 24, 1961, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The contract involved in this proceeding was negotiated over 
the telephone by Clark C. Auster, complainant’s president and 
general manager, and Monroe S. Gordon, respondent’s president. 
Auster testified that on February 28, 1961, Gordon called about 
the availability for purchase of a carload of Emperor grapes 
and Auster replied that complainant had such a carload, PF 
9637, enroute to Chicago. Auster further testified that Gordon 
wanted to purchase the shipment on the basis of U.S. No. 1 
grade at Chicago but that he told Gordon he would not sell on 
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such basis because Federal inspection might not be available on 
the date the car arrived and also because the car might not quite 
measure up to U.S. No. 1 although the trade would consider it 
to be a good car in view of the lateness of the grape season or 
good demand in the market. According to Auster he told Gordon 
he would sell only upon his (Auster’s) inspection at Chicago 
showing the car to be a good car of merchandise and Gordon 
agreed to buy on this basis. On the other hand, Gordon testified 
that he told Auster he was not interested in U.S. No. 1 grapes 
but in grapes that were dry, firm, free from mold and better 
than U.S. No. 1 grade. 


The evidence shows that immediately following the telephone 
conversation on February 28, 1961, complainant sent to respond- 
ent the following telegram: 


“SOLD YOURSELVES PFE 9637 EMPEROR SHIPT 
24TH SP UP MO PAC ST. LOUIS C&NW 144 TRO- 
CHA BRAND 26 LBS. NET 4.25 FOB 831 ANTONE 
QUALITY 28 LBS. NET 3.75 FOB BASIS OUR IN- 
SPECTION CHICAGO SHOWING GOOD CONDI- 
TION AND QUALITY STOP YOU TO ACKNOWL- 
EDGE BY RETURN WIRE.” 


On March 1, respondent sent complainant a telegram in reply 
reading: 


RETEL OKAY CLARK ADVISE WHEN CAR AR- 
RIVES & INSPECTED.” 


The foregoing telegrams, in our opinion, completely corrobor- 
ate Auster’s testimony as to the agreement of the parties. Cer- 
tainly, if the agreement had specified U.S. No. 1 grapes as 
respondent contends, he would have objected to the absence of 
any reference to grade in complainant’s telegram. It is concluded 
that complainant contracted to sell and respondent contracted to 
purchase the grapes in car PFE 9637, provided they were of 
good quality and in good condition on arrival at Chicago. It is 
further concluded that by the words “good condition and qual- 
ity” the parties meant grapes which met the requirements of 
U.S. No. 1 or were slightly lower in quality and condition. 


The next question is whether the grapes were of the quality 
and condition agreed upon. Auster testified that on March 8, 
1961, he inspected the grapes at Chicago with Sam L. Cohen, 
complainant’s buyer and inspector. Both testified that they had 
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had many years experience in the buying and inspection of 
fruits, including grapes; that, in the normal and customary man- 
ner, they inspected 13 to 14 lugs of grapes scattered throughout 
car PFE 9637; that the pack, size, color and condition were very 
good with no decay; and that the grapes were U.S. No. 1 or 
better. 


The only other inspections of the carload were made at Hart- 
ford, Connecticut. An inspection by the Railroad Perishable In- 
spection Agency on March 8, 1961, revealed as to the Trocha 
brand that the stems and cap stems were green to some turning 
brown, less than 1 percent weak, split or wet, less than 1 percent 
shattered, and an average of 1 percent decay. As to the Antone’s 
Quality brand, the inspection was approximately the same except 
for 4 to 30 percent wet berries, mostly 8 to 10 percent. In addi- 
tion, two Federal inspections were made at Hartford, one on 
March 9 and the other on March 14, 1961. The results are set 
forth in Finding of Fact No. 7. 


The United States Standards for Table Grapes (7 CFR 51.88u 
et seq. Supp. 1961) allow for the U.S. No. 1 grade a tolerance 
of 10 percent for grade defects, including not more than 5 per- 
cent for shattered berries and 2 percent for serious damage, of 
which latter amount not more than one half of one percent may 
be for decay. Robert S. Campbell, the Federal-State inspector 
who inspected the grapes in car PFE 9637 on March 8 testified 
that both brands exceeded the permissible tolerance for wet and 
sticky berries which is considered serious damage, and that the 
Trocha brand was approximately 86 percent U.S. No. 1 quality 
and the Antone’s Quality brand was approximately 81 percent. 
Carlyle Sparkman, the Federal inspector, who inspected the 875 
lugs of grapes remaining in the car on March 14, 1961, testified 
that wet and sticky berries result from cracked and crushed 
berries, from berries being weak at the cap stem, and from 
decay. He also testified that this condition of the berries was not 
due to the refrigeration of the car; that it is progressive and 
would increase during transit; and that it was not unusual to 
find this wet and sticky condition in grapes arriving at Hartford 
at that time of year. The witness further testified that on the 
basis of his inspection the Antone’s Quality brand was approx- 
imately 65 percent U.S. No. 1 quality and the Trocha brand 
approximately 85 percent U.S. No. 1 quality. 


There is no question that the grapes, especially the Antone’s 
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Quality brand, deteriorated between the inspections made on 
March 8 and 9, and the one made on March 14. It is not unrea- 
sonable to assume, therefore, that some deterioration likewise 
took place between March 3 and March 8, and that the grapes 
were approximately U.S. No. 1 on March 3 at Chicago, or only 
slightly below the requirements of that grade. It is concluded 
that the grapes were of good quality and in good condition at 
Chicago on March 8 and therefore respondent’s rejection was 
without reasonable cause in violation of secton 2 of the act. 


In its answer, respondent also contended that the grapes were 
not in suitable shipping condition, apparently meaning, at Chi- 
cago on March 38. There is a question whether the suitable 
shipping condition rule would be applicable here in view of the 
delay in transit between Chicago and Hartford. But even assum- 
ing that the rule was applicable, the condition of the grapes as 
revealed by the inspections on March 8 and 9 does not indicate 
abnormal deterioration for grapes of good quality and in good 
condition on March 3. 


The purchase price of the carload of grapes is $3,728.25. Re- 
spondent has paid complainant $2,882.91, leaving a balance due 
of $845.34. Reparation should be awarded complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $845.34, with interest thereon 
at the rate of 5 percent per annum from April 1, 1961, until 
paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8032) 


L. TORN & SON v. GMC Farms. PACA Docket No. 8689. Decided 
October 24, 1962. 


Diversion—Acceptance—Liability 


Respondent, by diverting the shipment, accepted it and is liable to complainant 
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for the purchase price since there is no evidence of a breach of the con- 
tract on the part of complainant. 

Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act. 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on December 20, 1961, complainant is 
seeking reparation against respondent in the amount of $744.19, 
alleged to be the purchase price of a carload of watermelons 
sold to respondent in June 1961. 


A copy of the formal complaint and a copy of the Deparf- 
ment’s report of investigation were served upon respondent on 
January 23, 1962. A copy of the report of investigation was served 
upon complanant on January 24, 1962. 


Respondent filed an answer to the comnlaint on February 9, 
1962, in effect denying liability to complainant for any amount, 
and alleging that the watermelons were abnormally deteriorated 
upon arrival and that they were in unsuitable shipping condition 
at shipping point. 


Neither of the parties reanested an oral hearing. althonch the 
amount involved is over $500, and the issues are determined in 
accordance with the shortened method of procedure nrovided for 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement 
and requested that its complaint and attached exhibits be con- 
sidered as a part thereof. Respondent filed an answering state- 
ment and requested that its answer and attached exhibits be 
considered as a part of such statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Milton B. Torn 
and Ralph Torn, doing business as L. Torn & Son, whose address 
is P. O. Box 1382, Brawley, California. 

2. Respondent is a partnership composed of Murray Griss, 


Inc., and Nunice (Don) Dominic Mannarino, doing business as 
GMC Farms, whose address is P. O. Box 433, El Centro, Cah- 
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fornia. At the time of the transaction involved herein, respondent 
was not licensed, but was operating subject to license under the 
act. 


8. On or about June 23, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of watermelons at an agreed price of $51 per ton, for 
a total invoice price of $744.19, f.o.b. California shipping point. 


4. At approximately 4:00 P.M., on June 23, 1961, complain- 
ant shipped from Holtville, California, to respondent at Portland, 
Oregon, in car ART 52420, 29,184 pounds of watermelons pursu- 
ant to the contract set forth in Finding of Fact No. 3. 


5. On June 24, 1961, respondent diverted the watermelons {fn 
car ART 52420 to its customer, F. C. Bloxom & Company, at 
Seattle, Washington. Bloxom & Company had the car stopped for 
inspection at Takoma, Washington, by its customer, Interstate 
Fruit & Produce Co., which rejected the watermelons on account 
of condition. 


6. The watermelons arrived at Seattle, Washington, on Satur- 
day, July 1, 1961. On Monday, July 3, 1961, the melons were in- 
spected by a United States Department of Agriculture inspector. 
who certified the following as to the condition of the water- 
melons: “Stock free from decay is firm and fairly bright to 
bright appearance. 2% serious damage by bruising. Average 
20% decay with rind generally being watersoaked, bluish brown 
in color and showing surface mold.” 


7. The watermelons in car ART 52420 were abandoned to the 
carrier for freight charges on or about July 8, 1961. Complain- 
ant has not been paid the purchase price of the watermelons. 


8. The formal complaint was filed on December 20, 1961, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s defense in this proceeding is based on an alleged 
breach by the seller of the implied warranty of suitable shipping 
condition. This warranty requires that the commodity at the time 
of billing be in a condition which, if the shipment is handlea 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. The contract destination of the water- 


Se 





iii em a a ial ee i ea 


ee ae 


a, | 








———__1 ——_—_— 


L. TORN & SON v. GMC FARMS 1171 
Cite as 21 A.D. 1168 


melons was Portland, Oregon, but the shipment was diverted to 
Seattle, Washington, by respondent the day afer it was pur- 
chased. There is no evidence as to the condition of the water- 
melons at Portland. 


The watermelons arrived at Seattle on the eighth day after 
shipment, which was Saturday, July 1. The melons were in- 
spected at Seattle by a Federal inspector on Monday, July 3, at 
which time they were found to contain an average of 20% decay 
and 2% serious damage by bruising. The results of an inspection 
made ten days after shipment, and at a point beyond destination, 
is not sufficient to establish that the watermelons were abnorm- 
ally deteriorated at Portland, the destination specified in the 
contract. It cannot be concluded on the basis of this evidence, 
therefore, that complainant breached the suitable shipping condi- 
dition warranty, if indeed such warranty is applicable in this 
case, 


Even if it were determined that the watermelons were ab- 
normally deteriorated, it is doubtful that the suitable shipping 
condition warranty would apply, since it appears the shipment 
did not move under normal transporation service and conditions. 
According to Southern Pacific Railroad schedules, shipments ot 
perishable commodities from the Imnerial Valley of California, 
after movement from the Valley to Los Angeles for connection 
with a direct freight haul, would arrive at Portland, Oregon, 
from Los Angeles on the second or third morning, depending 
upon whether the shipment left Los Angeles at 12:01 A. M. or 
8:00 A. M. If the shipment left Los Angeles at 12:01 A. M., it 
would arrive at Portland at 6:30 A. M. on the second morning. 
If the car left Los Angeles at 8:00 A. M., it would arrive at 
Portland at 11:30 A.M. the third morning, and would probably 
be available for the fourth morning market. Since movement 
from Portland to Seattle wovld require probably no more than 
a day normally, the fact that the shipment did not reach Seattle 
until the eighth day after shipment clearly indicates a delay in 
transit. The file shows there was no anpreciable delay due to 
the ston at Takoma for inspection. The shipment arrived at 
Takoma on June 30, was inspected by Interstate Fruit & Produce 
Co., and departed the same day, reaching Seattle the following 
morning. The shipment had to pass through Portland en route 
to Seattle, and did not reach Takoma until the seventh day after 
shipment. It is not clear just where the delay occurred, but this 
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point is immaterial in view of the other factors discussed herein. 


Having accepted the watermelons by diverting them, respond- 
ent is liable to complainant for the contract price thereof less 
any damages it can prove were sustained as a result of a breacn 
of the contract on the part of complainant. Since there is no evi- 
dence that complainant breached the contract, respondent is lia- 
ble for the full purchase price of $744.19. The failure of respond- 
ent to pay complainant this amount is a violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $744.19, with interest, and the facts should be pub- 


lished. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $744.19, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8033) 


SHEWMAKE PRODUCE Co. v. HIGGINS PoTATO Co. PACA Docket 
No. 8535. Decided October 26, 1962. 


Complaint—Dismissal—Counterclaim—Reparation 


Complainant’s failure to pay promptly to respondent the amount owing to 
respondent for the four shipments of potatoes is a violation of the act 
and reparation is awarded respondent. 


Houtchens and Houtchens, of Greeley, Colorado, for complainant. Mr. Henry 
G. Tweten, of East Grand Forks, Minnesota, for respondent. Mr. Harry 
Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seqg.). By formal complaint filed on July 5, 1961, complainant 
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seeks an award of reparation in the amount of $1,561.74, alleged 
to be due him in connection with the handling of three loads of 
potatoes on consignment for the account of respondent, and for 
damages sustained on one load of potatoes purchased by him, 
which allegedly was not as ordered. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on August 21, 1961, A copy of the report of investigation 
was served upon complainant on August 18, 1961. 


Respondent filed an answer and cross-complaint on September 
6, 1961, denying all liability to complainant, and by way of coun- 
terclaim seeks an award against complainant of $2,302.50, less 
a reasonable commission to complainant with respect to the pota- 
toes consigned to him, plus $1,160, the alleged unpaid purchase 
price for the potatoes sold by respondent to complainant. 


An oral hearing was held at East Grand Forks, Minnesota, on 
January 17, 1962. Both parties were represented by counsel. 
Complainant was present and testified in his own behalf. Four 
witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Earl Shewmake, do- 
ing business as Shewmake Produce Co., whose address is P. O. 
Box 312, Greeley, Colorado. At the time of the transactions 
involved herein, complainant was licensed under the act. 


2. Respondent is a partnership composed of Roy L. Higgins 
and George L. Higgins, doing business as Higgins Potato Co., 
whose address is 111 North Fourth Street, East Grand Forks, 
Minnesota. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about October 10, 1960, in the course of interstate 
commerce and by oral contract, respondent sold to complainant a 
truckload of North Dakota Certified Red Tag Russet Burbank 
seed potatoes, at $2.90 per 100-pound bag, f.o.b. North Dakota 
shipping point. 

4. Pursuant to the contract of October 10, 1960, respondent 
shipped to complainant 400 bags of North Dakota Certified Red 
Tag Russet Burbank potatoes, bearing respondent’s Lot No. 
2511. The truck in which the potatoes were shipped arrived at 
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complainant’s place of business at Greeley, Colorado, on Novem- 
ber 3, 1960. Complainant accepted the potatoes, unloaded them, 
and made no objections concerning them. Complainant has not 
paid respondent the purchase price of the potatoes in the amount 
of $1,160. 


5. On or about November 28, 1960, in the course of inter- 
state commerce, and pursuant to an oral contract between the 
parties, respondent diverted to complainant, for sale for the 
account of respondent, a carload of Red River Blue Tag Red La 
Soda seed potatoes, which had been shipped from East Grand 
Forks, Minnesota, on November 23, 1960. The load consisted of 
500 100-pound bags of potatoes in car NRC 16314, bearing re- 
spondent’s Lot No. 2520. The shipment arrived at destination, 
Greeley, Colorado, on December 6, 1960. Complainant accepted 
the potatoes for handling on consignment, but has failed to 
render an accounting or to remit to respondent the net proceeds 
of sale. 


6. On or about December 12, 1960, in the course of interstate 
commerce, and pursuant to an oral contract between the parties, 
respondent diverted to complainant, for sale for the account of 
respondent, 500-100-pound bags of Blue Tag Certified Red La 
Soda seed potatoes, which had been shipped from Inkster, North 
Dakota, on December 3, 1960, in car WHIX 70694. The shipment 
bore respondent’s Lot No. 2530 and arrived at Greeley, Colorado, 
on December 20, 1960. The potatoes were accepted and unloaded 
by complainant, but complainant has failed to render an ac- 
counting or to remit to respondent the net proceeds of sale on 
this car of potatoes. 


7. On or about December 17, 1960, in the course of inter- 
state commerce and by oral contract, respondent sold to com- 
plainant a truck-load of Blue Tag Norland seed potatoes, at 
$2.25 per 100-pound bag, f.o.b. Baker, Minnesota. Pursuant to 
the contract, respondent shipped by truck from Baker, Minne- 
sota, to complainant 350 bags of Norland seed potatoes, bearing 
respondent’s Lot No. 2553. The shipment arrived at Greeley, 
Colorado, on or about January 16, 1961. Upon arrival of the 
potatoes, complainant telephoned respondent and informed it that 
the potatoes delivered were not tagged as called for by the con- 
tract, and respondent authorized complainant to dispose of the 
potatoes for respondent’s account. Complainant confirmed the 
telephone conversation and agreement by wire at 11:22 A. M., 
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January 16, 1961. Complainant has not rendered an accounting 
or remitted to respondent the net proceeds of sale for these 
potatoes. 


8. The formal complaint was filed on July 5, 1961, which 
was within 9 months after accrual of the alleged causes of action. 


CONCLUSIONS 


Complainant bases his claim on an alleged breach of warranty 
with respect to a shipment of seed potatoes purchased from re- 
spondent and delivered to complainant on November 3, 1960, 
and upon alleged damages sustained on three consigned ship- 
ments of potatoes in December 1960 and January 1961 which 
complainant sold for the account of respondent. Respondent 
denies any breach of the contract relating to the potatoes sold 
to complainant, and also denies liability for any loss in connec- 
tion with the consigned shipments, on the ground that complain- 
ant failed to use reasonable care and diligence in disposing of 
the potatoes, and failed to sell the potatoes for the best prices 
obtainable. 


Complainant contends that at the time he placed the order for 
the November 3 shipment of potatoes, he specified that the pota- 
toes should be inspected and be free from disease, and so certi- 
fied; that no proof or inspection certificate were furnished com- 
plainant by respondent to show that the potatoes were disease 
free and had a “clear reading’; that the potatoes were sold by 
complainant to one Royal McLeod; that McLeod refused to pay 
for the potatoes because the clear reading was not furnished; and 
that complainant purchased a replacement of the potatoes for 
McLeod, and in so doing sustained a loss in the amount of 
$682.34. Respondent specifically denies in its answer that it 
agreed agreed to deliver potatoes with a “clear reading.” At 
the hearing Roscoe Kenworthy, an employee of respondent who 
handled all of the transactions involved herein, testified that to 
his knowledge complainant made no request for a “clear read- 
ing” on this load of potatoes at the time of purchase. He testified 
that, after arrival of the potatoes, he received telephone requests 
from complainant for ‘‘a reading on these potatoes”; and, on 
December 16, 1960, respondent sent complainant the following 
wire: “TRUCKLOAD YOU WANTED READING BLUETAG 
RUSSET BURBANK VIRUS FREE .4 OF ONE PERCENT 
LEAF ROLL.” Having alleged that the contract provided the 
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potatoes should be free of disease and so certified, the burden is 
upon complainant to prove the allegation by a preponderance of 
the evidence.. This he has failed to do. Notwithstanding the fact 
that the evidence will not support a finding that the parties 
agreed the potatoes should be free from disease, respondent did 
send complainant the telegram quoted above, which showed the 
potatoes to be “Virus Free.” In addition, respondent introduced 
in evidence at the hearing an inspection certificate of the United 
States Department of Agriculture, dated November 1, 1960, cov- 
ering an inspection of the potatoes at shipping point, showing 
the grade of the potatoes to be “Red Tag North Dakota Certified 
Seed, except for shape”, and that the potatoes contained no soft 
rot. 


In support of his claim for damages in connection with this 
load of potatoes, complainant relies upon a U. S. Department of 
Agriculture inspection certificate covering the potatoes at Gil- 
crest, Colorado, on March 7, 1961. The potatoes were inspected 
at McLeod’s warehouse, and were reported to be “Stacked in 
farm warehouse. . . . Some sacks noted show wet spots due to 
decay.” The condition of the potatoes was reported as, “Stock 
generally firm. From 6 to 12%, average 9% soft rot, Fusarium 
Tuber Rot, Wet type.” An inspection of the potatoes more than 
four months after shipment and arrival at destination does not 
provide acceptable evidence that the potatoes were diseased at 
the time of shipment even if the contract had provided for the 
“clear reading’ which complainant alleges he requested. There 
is no evidence in the record of the condition of the potatoes upon 
arrival at destination, so there is no basis for determining whe- 
ther there was a breach of the suitable shipping condition war- 
ranty; nor is there any basis for awarding complainant damages 
by reason of his replacement of the potatoes for his customer. 
Having accepted the potatoes, complainant is liable for the pur- 
chase price thereof, less any proven damages resulting from a 
breach of the contract on the part of respondent. Since there is 
no evidence of such a breach by respondent, we conclude that 
complainant is liable to respondent for the full purchase price 
of $1,160. 


We now consider complainant’s claim for damages in connec- 
tion with the three consigned loads. Respondent’s Lot No. 2520 
contained 500 bags of Red River Blue Tag Red La Soda seed 
potatoes, which complainant received on December 6, 1960. Com- 
plainant sold these potatoes on April 28, 1961, at $1.50 per bag, 
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for a gross amount of $750. Complainant has listed expenses of 
$1,031.69, and claims to have incurred a deficit of $281.69 on 
this load. Respondent’s Lot No. 2530 consisted of 500 bags of 
U. S. No. 1, Blue Tag Certified Red La Soda seed potatoes, which 
complainant received on December 20, 1960. This load was sold 
on April 26, 1961, at $1.50 per bag, for a gross amount of $750. 
Complainant has listed expenses of $1,102.71, and claims to have 
incurred a deficit of $352.71 on this load. Respondent’s Lot No. 
2553 constituted of 350 bags of U. S. No. 1, (Blue Tag) Norland 
seed potatoes which complainant received on January 16, 1961. 
Complainant sold these potatoes on April 30, 1961, at $1.25 per 
bag, for a gross amount of $437.50. Complainant has listed ex- 
penses of $682.50, and claims to have incurred a deficit of $245 
on this load. 


Respondent takes the position that complainant should have 
been more diligent in his efforts to dispose of the potatoes con- 
signed to him. Respondent contends that if due care had been 
exercised in the handling of these potatoes, complainant would 
have received at least $1.75 per bag in addition to freight 
charges for the potatoes. Respondent further asserts that com- 
plainant’s claimed expenses are excessive and not in line with 
the usual and customary charges made by a consignee in the 
produce business. And, respondent says that it has never re- 
ceived a proper accounting on any of the consigned shipments, 
but only a summary after a complaint was made to the Depart- 
ment, and further states that had complainant used reasonable 
care and diligence to dispose of the potatoes, much of the ex- 
pense claimed by him would have been avoided, particularly 
storage charges. 


In our opinion, respondent’s claim that reasonable care and 
diligence was not exercised in the disposal of the consigned pota- 
toes is well founded. Complainant did not sell the potatoes for 
from 31% to well over four months. Complainant’s testimony at 
the hearing was that he contacted all the growers within a 
radius of 40 to 50 miles, and was unable to sell the potatoes to 
any of them. However, complainant’s testimony shows that dur- 
ing the month of December 1960, he sold some Blue Tag Nor- 
lands and also some North Dakota Gems, at more than $3 per 
bag. He stated that the market was good in December 1960, and 
that he sold quite a few potatoes during the month of December. 
He testified that he also sold potatoes in January, including La 
Sodas, Norlands, Gems, and Burbanks, and that he probably 
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sold some in February. He identified these potatoes as some he 
had bought from the respondent, and testified that he believed 
he sold some of them for $2.75 or $3.60. His testimony was that 
he disposed of between 10 and 30 carloads of seed potatoes 
during the winter and early spring of 1961. Complainant was 
asked what efforts he made to sell the potatoes consigned to him 
by respondent, and he testified that he inserted an ad in a 
Greeley, Colorado, newspaper for 12 days on March 2, 1961, and 
had his salesman contact growers or dealers in that part of the 
country by telephone or in his car. When pressed for the num- 
ber contacted, he testified that there were as least 10 or 12. 


According to U. S. Department of Agriculture Market News 
Reports issued at East Grand Forks, Minnesota, Red La Soda 
seed potatoes were selling for an average of $2.06 per 100 
pounds during the period December 7, 1960, through January 
24, 1961, which was the time complainant allegedly was trying 
to sell the potatoes involved herein. 


Based upon these reports and complainant’s testimony, it 
seems clear to us that if reasonable care and diligence had been 
exercised complainant could and should have sold the potatoes 
which were consigned to him for more than $1.25 to $1.50, the 
prices at which he finally sold the potatoes late in the month 
of April 1961. Complainant testified that he sold around 700 cars 
of potatoes a year. According to complainant’s own testimony, 
he was selling potatoes during the months of December, January 
and February at good prices, while the consigned potatoes re- 
mained in his warehouse. In view of the evidence, we must con- 
clude that complainant was negligent in making disposition of 
the consigned shipments, and for this reason the gross proceeds 
realized by complainant are not acceptable as a basis for deter- 
mining the rights and liabilities of the parties. 


It is the duty of a consignee to make prompt and proper sales 
of produce consigned to him, render an accounting and pay the 
net proceeds promptly to the consignor. Jack Klein v. Wallace 
M. Ruark, 15 A. D. 510. 


Based on the Market News Reports mentioned above, if 
complainant had exercised the care, skill, and diligence which 
he was duty bound to use in selling the consigned potatoes for 
the account of respondent, he should have received an f.o.b. price 
of not less than $2.06 per bag for the Red La Soda potatoes, Lot 
Nos. 2520 and 2530. Since the Blue Tag Norland seed potatoes, 
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Lot No. 2553, arrived without the proper tags, these potatoes 
could not be sold as Blue Tag seed, and we cannot base the value 
of these potatoes upon Market News Reports of prices received 
for Blue Tag potatoes. Since Blue Tag Norlands are a Red 
Round potato, and complainant testified there was nothing 
wrong with the Norlands, except the Blue Tags were missing, 
we accept the market value of Red Round table potatoes as a 
basis for determining the value of the potatoes in Lot No. 2553. 
According to Market News Reports issued at East Grand Forks, 
Minnesota, U. S. No. 1, Size A, Red Round table potatoes were 
selling for an average price of $1.68 per bag, f.o.b., during the 
period January 16 through February 16, 1961. Therefore, proper 
accountings from complainant on the three consigned shipments, 
allowing a 10% commission, would be as follows: 




















Lot No. 2520 500 Red La Soda @ $ 2.06 $1,030.00 
Commission 103.00 103.00 

$ 927.00 

Lot No. 2530 500 Red La Soda @ $ 2.06 $1,030.00 
Commission 103.00 103.00 

$ 927.00 

Lot No. 2553 350 Norland @ §$ 1.68 $ 588.00 
Commission 58.80 58.80 

$ 529.20 


On the basis of the above accountings, complainant should 
have realized on the three consigned shipments of potatoes, after 
deducting 10% commission on each load, a total of $2,383.20. 
Under ordinary circumstances, there would probably be some 
other reasonable expenses in connection with the consignments. 
We do not know the amount of such other expenses, but we con- 
clude that complainant at least owes respondent $2,072.25 for 
the consigned shipments, plus the purchase price of $1,160 for 
the load sold to complainant, or a total of $3,232.25. Complain- 
ant’s failure to pay promptly to respondent $3,232.25 for the 
four shipments of potatoes is in violation of section 2 of the act. 
This necessarily disposes of the complainant’s claim. 


ORDER 


Within 30 days from the date of this decision, complainant 
shall pay to respondent, as reparation, the sum of $3,232.25, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1961, until paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8034) 


APPLE PROCESSORS v. GARN L. BAUM. PACA Docket No. 8402. 
Decided October 29, 1962. 


Failure to Prove Contract—Dismissal 


Since complainant failed to prove the alleged contract between the parties, 
the complaint is dismissed. 


Greenwald, Landrum & Baim, of Los Angeles, California, for complainant. 
Respondent pro se. Mr. Dean A. Gardner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on April 6, 1961, complainant 
is seeking reparation in the amount of $4,856.75, alleged to be 
the damage sustained by complainant as a result of respondent’s 
failure to deliver frozen cherries allegedly sold to complainant 
in June 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 13, 1961. A copy of the report of investigation was served 
upon complainant’s attorneys on May 15, 1961. Respondent filed 
an answer to the complaint on May 22, 1961, denying that he 
sold complainant the frozen cherries at the alleged price of 14¢ 
per pound and, in effect, denying all liability to complainant 
under the alleged contract. Respondent requested an oral hearing. 


An oral hearing was held at Provo, Utah, on April 18, 1962. 
Complainant was represented by counsel and Edward Grom testi- 
fied on behalf of complainant. There were also received in evi- 
dence on behalf of complainant the depositions of Frank Webster 
and Jack Randle. Respondent appeared pro se, and five witnesses 
testified for respondent. 
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FINDINGS OF FACT 


1. Complainant is an individual, Edward J. Grom, doing 
business as Apple Processors, whose address is 6001 South Gram- 
ercy Place, Los Angeles, California. 


2. Respondent is an individual, Garn L. Baum, whose ad- 
dress is Route # 2, P. O. Box 521, Provo, Utah. At the time of 
the alleged transaction, which is the subject of this proceeding, 
respondent was licensed under the act. 


8. On or about June 29, 1960, and for some weeks prior 
thereto, respondent engaged in telephone conversations with 
Frank Webster, a broker associated with the brokerage firm of 
A. W. Adams & Co. of Los Angeles, California, concerning prices, 
quantities, and sale of frozen cherries from the 1960 crop. Said 
Frank Webster expressed a desire to purchase for the complain- 
ant respondent’s entire production of C grade frozen cherries 
packed from the 1960 crop, at a price of 14¢ per pound, deliv- 
ered Los Angeles, California. 


4. On or about June 29, 1960, Frank Webster prepared a 
“Memorandum of Sale,” No. 9857, showing a sale to Apple 
Processors for the account of Garn L. Baum of 5,000/30+ tins 
5 plus 1 Grade “C” R.S.P. Montmorency cherries, at 14¢ per 
pound. delivered Los Angeles. Frank Webster mailed copies of 
the “Memorandum of Sale” to complainant and respondent. Com- 
plainant received his copy on June 30 and respondent received 
his copy on July 1, 1960. 


5. Respondent attempted to communicate with Frank Webster 
by telephone upon receipt of the “Memorandum of Sale” on July 
1, 1960, but was unable to reach him. July 2nd and 3rd fell on 
non-work days, Saturday and Sunday, and July 4th being a 
National holiday, respondent did not reach Frank Webster by 
telephone until July 5, 1960. On the latter date, respondent re- 
pudiated the “Memorandum of Sale” and informed Frank Web- 
ster that respondent had never confirmed any such sale. 


6. On or about July 14, 1960, broker Frank Webster informed 
complainant that respondent refused to recognize the sale, and 
suggested that complainant personally call respondent on the tele- 
phone about the matter. Complainant telephoned respondent on 
July 14, 1960, and was informed that respondent would not ship 
complainant 5,000 30# tins of C grade frozen cherries at 14¢ 
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per pound, and further that respondent never agreed to such a 
sale. 


7. An informal complaint was filed on November 10, 1960, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


The principal issue to be determined in this case is whether 
there was a contract between the parties for the sale by respond- 
ent to complainant of 5,000 30# tins of frozen cherries at 14¢ 
per pound, delivered Los Angeles, as alleged in the complaint. 
According to complainant’s testimony at the hearing, the broker, 
Frank Webster, represented to complainant, after numerous tele- 
phone conversations with respondent, that respondent had con- 
firmed the sale of the cherries at 14¢ per pound, delivered. Web- 
ster prepared a “Memorandum of Sale” covering the alleged 
transaction and forwarded copies to both parties, which were 
admittedly received. Webster was not present at the hearing to 
testify orally, but his deposition testimony generally supports 
complainant’s position. 


Both respondent and his wife, Mrs. Peggy Baum, emphatically 
denied in their testimony at the hearing, and throughout the 
entire record, that respondent ever agreed, confirmed, or au- 
thorized Frank Webster to sell to complainant or anyone else 
5,000 tins of grade C frozen cherries for his account at 14¢ per 
pound, delivered. According to respondent’s testimony, when he 
received the “Memorandum of Sale” on Friday, July 1, he tried 
to reach Frank Webster by telephone but was unable to do so. 
He also did not reach him on Saturday and Sunday, July 2nd 
and 38rd, or on the Holiday, July 4. Respondent testified that 
when he did get Frank Webster on the telephone on July 5, he 
asked Webster what was the idea of sending him a sales memo- 
randum for Ed Grom for 5,000 tins of cherries at 14¢. Baum 
testified that Webster replied, ‘Well, don’t get too excited over 
it; just let it go. You might have them; you don’t know. The 
price of cherries might go down. Who knows?” Baum said he 
informed Webster he did not want to let it go, because that was 
no way to do business, and that Webster again said, “Just let 
it go; maybe you will have them.” Mrs. Baum testified that she 
wrote a letter to Webster on July 2, the day after receipt of the 
so-called memorandum of sale, which was signed by respondent. 
Webster contended that he never received this letter, which was 
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in reply to a letter Webster had sent to respondent. However, 
the letter of July 2 was never returned to respondent by the post 
office. A copy of the letter was introduced in evidence as re- 
spondent’s Exhibit No. 6. This letter reads in part as follows: 


“We are sorry, but we cannot go along with you on the 
orders for frozen A grade cherries at 1514¢ delivered. 
As I said before, over the phone, we wish to wait before 
quoting any price on the frozen cherries. We should 
have a price toward the end of next week. The only 
thing we are offering for sale at this time is one truck 
load (1,350 tins approx.) of chilled cherries.” 


The above quotation refers in the first sentence to proposed sales 
by the broker of grade A frozen cherries to other prospective 
customers. However, the remainder of the quotation relates to 
prices on all respondent’s frozen cherries. In our opinion, it sup- 
ports respondent’s repeated statements that he did not give out 
prices on his cherries until after he learned what the price of 
Michigan cherries was going to be on the 1960 crop. According 
to the testimony of respondent and Mrs. Baum, respondent first 
announced his prices on July 11, just after receiving notice of 
prices on Michigan cherries, at which time he notified several 
brokers that his opening price on grade C frozen cherries was 
1434¢ per pound, he failed to notify complainant of this fact 
until July 14, on which date Webster suggested to complainant 
that the latter call respondent over the telephone and sce if he 
could straighten the matter out. During complainant’s conversa- 
tion with respondent by telephone on July 14, respondent told 
complainant that he had never confirmed a sale to complainant 
of 5,000 30# tins of grade C frozen cherries, at 14¢ per pound, 
delivered Los Angeles. Respondent further told complainant that 
the price was 1434,¢, but that, inasmuch as Webster had issued 
the so-called memorandum of sale, respondent was willing to ship 
complainant one load of cherries at 14¢ per pound, delivered. 
Apparently this offer was not accepted by complainant as there 
is no indication that the load was shipped. 


Counsel for complainant, in his brief, lays considerable stress 
on the fact that Frank Webster was respondent’s agent, and 
urges that complainant “was entitled to rely upon Mr. Webster 
as the agent of Garn L. Baum since he had no communication or 
indication to the contrary from anyone involved in these trans- 
actions.” It is a well established rule of evidence that agency 








1184 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 1184 


cannot be established solely by the declarations of the agent. 
The Department has held on numerous occasions that it is the 
acts and conduct of the principal and not the agent that must 
be relied upon to show the existence of an agency relationship. 
G. Fava Fruit Co., et al v. Royal Farms, 18 A. D. 417; Schoen- 
berg v. McDow & Co., et al, 14 A. D. 380; Restatement, Law of 
Agency, Sec. 182. It is axiomatic that an agent cannot create 
within himself authority to do a particular act by its perform- 
ance; and the authority of an agent cannot be provided by his 
own statement that he is clothed with such authority. Litchfield 
v. Green, 33 P. 2nd (Ariz.), 290. 


As the party alleging the existence of a contract for the pur- 
chase and sale of the cherries in question, the burden of proving 
such contract rests upon complainant. The voluminous conflicting 
testimony in this case, coupled with respondent’s denial of the 
contract as alleged, casts considerable doubt that a firm contract 
between the parties ever came into being. From the record be- 
fore us, we conclude that complainant has failed to sustain the 
burden of proof required of him to establish the alleged contract. 
It follows that the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 8035) 


CORNUCOPIA S. DE R. L. DE C. V. v. THOMAS J. HOLT COMPANY. 
PACA Docket No. 8621. Decided October 29, 1962. 


Grade at Destination—Breach of Contract—Dismissal 


It is concluded that complainant warranted the melons to grade U.S. No. 1 
at destination, that this warranty was breached by complainant, and 
that there is nothing owing by respondent on this transaction. The 
complaint is dismissed. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on April 17, 1961. The 
formal complaint was filed on November 13, 1961. Complainant 
requests an award of reparation in the sum of $485.23, which 1s 
alleged to be the balance due complainant from respondent in 
connection with a joint account transaction between the parties 
on or about March 28, 1961, involving a carload of cantaloups. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 1, 1961. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on the same date. Respondent 
filed an answer to the formal complaint on January 4, 1962, 
in which it denied liability to complainant in connection with 
this transaction. 


Since the amount in dispute is less than $500, the issues herein 
are decided under the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto, 
complainant filed an opening statement and respondent filed an 
answering statement. Complainant did not file a statement in 
reply. 


FINDINGS OF FACT 


1. Complainant, Cornucopia S. de R. L. de C. V., is a cor- 
poration whose address is Post Office Box 1038, Laredo, Texas. 


2. Respondent is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Company, 
whose address is Pennsylvania Produce Terminal, Building “A,” 
Oregon and Swanson Streets, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On March 28, 1961, in the course of interstate commerce, 
complainant and respondent entered into a joint account trans- 
action whereby complainant agreed to ship to respondent 231 
crates of cantaloups, 36 size, and 57 crates of cantaloups, 27 
size, at a joint account price, respectively, of $10.50 and $9.50. 
It was further agreed that the melons provided for in this con- 
tract were to grade U.S. No. 1 at contract destination, Philadel- 
phia, Pennsylvania. 
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4. On March 28, 1961, pursuant to the foregoing contract, 
complainant shipped melons from Laredo, Texas, to respondent 
in Philadelphia, Pennsylvania, in car PFE 3125. The melons in 
this car has been subjected to a joint Federal-State inspection 
on that date, March 28, 1961, and had been certified as U.S. No. 
1 grade. 


5. Car PFE 3125 arrived at contract destination, Philadel- 
phia, Pennsylvania, on April 3, 1961. The melons contained 
therein were federally inspected at 12:30 p.m. on that date, with 
the results, in relevant part, as follows: 


“cc 
° 


“Condition: Mostly firm, ground color turning; some 
ripe and firm, ground color yellow. In most crates no 
translucent watersoaked areas, in some crates 4 to 6 
melons (10 to 20% average approximately 6% affecting 
melons in exposed sides in top layer crates. Average 
3% damage by bruising. Less than 1% decay. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1 only on account of condition. 


“Remarks: Inspection made during process of unloading 
car.” 


6. Respondent sent a wire to complainant on April 3, follow- 
ing the inspection of the melons. In the wire, respondent briefly 
described the inspection results as certified by the Federal in- 
spector, and concluded by saying: 


“cc 


“WE HAD SOME THESE MELONS REFUSED BY 
PENN FRUIT CO. FRANKFORD GROCERIES AND 
OTHER TRADE HAVE MADE SOME DELIVERIES 
AND CUSTOMERS COMPLAINING STOP PER IN- 
STRUCTIONS FROM YOU WE HOLDING BALANCE 
CAR UNTIL YOU ADVISE AS CAR TAKEN WITH 
GUARANTEE OF USONE ARRIVAL. 
“/s/ THOMAS J. HOLT CO.” 


Complainant, in the early afternoon of the same day, sent the 
following telegram to respondent in reply: 


“ACCORDING TO YOUR OFFICE THIS PM PFE 
3125 CONTAINING CANTALOUPS CORNUCOPIA 
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PARTIALLY UNLOADED AND DISTRIBUTED 
WHICH CONSTITUTES ACCCEPTANCE WE WILL 
EXPECT ACCOUNTING AS PER ORIGINAL 
AGREEMENT JOINT ACCOUNT FOB LAREDO 
TEXAS.” 


Respondent, on April 4, 1961, sent the following wire to com- 
plainant in reply: 


“RE PFE 3125 HAVE TAKEN THIS MATTER UP 
WITH PACA WASHINGTON THEY ADVISE HAN- 
DLE BEST ADVANTAGE AND SELL FOR WHOM 
IT MAY CONCERN.” 


7. Respondent sold the contents of car PFE 3125 and re- 
mitted the net proceeds of $2,257.71 to complainant. 


8. An informal complaint was filed within 9 months after 
the cause of action herein accured. 


CONCLUSIONS 


The parties do not dispute the fact that they entered into a 
joint account agreement on March 28, 1961, regarding a carload 
of cantaloups, PFE 3125. The first—and principal—issue pre- 
sented for our consideration, therefore, is whether such agree- 
ment contemplated that the cantaloups in car PFE 3125 were 
to have been U.S. No. 1 grade at shipping point, Laredo, Texas, 
as alleged by complainant, or were to have been of that grade 
at contract destination, Philadelphia, Pennsylvania, as averred 
by respondent. 


Respondent has the burden of proving, by a preponderance ot 
the evidence. that the cantaloups were to have been U.S. No. 1 
grade at contract destination. This burden falls upon respondent, 
since its allegation with respect to grade not only is inclusive 
of complainant’s allegation in this respect, but goes beyond it. 


Respondent, in support of this burden, offers the affidavit of 
Lew Zuckerman in evidence as a part of its answering statement. 
Zuckerman states in his affidavit that the contract for the canta- 
loups was negotiated between him and Harold Pugh, Jr., acting 
as the agent, respectively, for respondent and complainant, and 
that Pugh guaranteed that the carload would grade U.S. No. 1 
on arrival in Philadelphia. Respondent also offered, as a part of 
its answering statement, the affidavit of respondent-partner, 
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Thomas J. Holt, who stated that or near this time, March 28, 
1961, he was called by Harold Pugh, Jr.; that Pugh said that he 
wanted to get started with Holt in Mexican cantaloups; and 
that Pugh said he would like to joint some of the melons. Hoft 
said that Pugh described the Mexican melons as being of out- 
standing quality which would grade U.S. No. 1 on arrival in 
Philadelphia, but that he (Holt) told Pugh that Lew Zuckerman, 
Holt’s broker, would be in touch with him and make the deal. 
Later, continued Holt, he was advised by someone, apparently 
Zuckerman, that he was a party with complainant on a joint 
venture as to the cantaloups in car PFE 3125 and that Pugh had 
guaranteed the shipment to be U.S. No. 1 on arrival in Phila- 
delphia. 


Complainant submitted the affidavit of Harold Pugh, Jr., in 
evidence as part of its opening statement. Pugh, in his affidavit, 
stated that he talked to respondent’s Thomas Holt on March 28, 
1961; that he told Holt that he could give him a carload of can- 
taloups which graded U.S. No. 1 at the border; and that he had 
a carload available at that time, PFE 3125, but that he was not 
sure of the exact shipping date. Pugh said that Holt then told 
him that Zuckerman would contact him later in the day. Pugh 
said that Zuckerman then called him later on that same day; 
that he gave Zuckerman the manifest and the shipping date, and 
told Zuckerman that the carload had been federally certified on 
the shipping date, March 28, 1961, as being U.S. No. 1. Pugh 
said that Zuckerman then asked him whether he (Pugh) thought 
the cantaloups would grade U.S. No. 1 at Philadelphia, and Pugh 
replied that “. . . he guessed if it graded at Laredo it ought to 
grade at Philadelphia.” 


Complainant also submitted the affidavit of its sales manager, 
Jack W. Fleck, who stated that he was seated across the desk 
from Pugh on March 28, 1961, when Pugh talked with Zucker- 
man, and heard Pugh tell Zuckerman that the cantaloups in PFE 
3125 had graded U.S. No. 1 in Laredo and that Pugh had said 
that he guessed that if the shipment graded U.S. No. 1 at 
Laredo, they would grade U.S. No. 1 at Philadelphia. 


The testimony of Holt and Fleck can be accorded little weight 
herein. As to the testimony of Holt, it appears that in the con- 
versation which purportedly took place between him and Pugh on 
March 28, no specific carload of cantaloups was mentioned, and 
that Pugh was referring to the general run of cantaloups which 
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were being sent north from Mexico by complainant. We hardly 
think this conversation can be construed as a warranty of the 
quality of a given carload, nor do we think the parties so in- 
tended. As to the statement given by Fleck, it appears that this 
witness was not on an extension phone at the time Pugh talked 
to Zuckerman on March 28, and that Fleck therefore had no 
first-hand knowledge of the identity of the person to whom Pugh 
was talking. Accordingly, we conclude that the testimony of these 
two witnesses has very little probative effect on the issue regard- 
ing the contract terms under which the cantaloups were pur- 
chased. This leaves us with the affidavit of Zuckerman, testifying 
for respondent, which is disputed by the affidavit of Pugh, testi- 
fying for complainant. 


On behalf of respondent’s version of the transaction, and cor- 
roborative of Zuckerman’s testimony regarding the terms of the 
contract, is the fact that complainant took no exception to re- 
spondent’s statement in its telegram of April 3 sent to complain- 
ant, that “... CAR TAKEN WITH GUARANTEE OF USONE 
ARRIVAL.” In addition, in the report of investigation which 
was prepared by the Department and served upon the parties, 
there appears a copy of a telegram (Exhibit 3B) dated March 
28. the date of sale, sent by Zuckerman to respondent, which 
refers to car PFE 3125 and states that “. .. SHIPPERS GUAR- 
ANTEES USONE ARRIVAL. . .” It is significant, we think, that 
this telegram was sent on the date of sale, and prior to the in- 
stitution of any proceeding in this forum. In short, we are of 
the opinion that respondent has sustained its burden of proving 
that complainant warranted the melons involved herein to be 
U.S. No. 1 grade on arrival in Philadelphia, and it is so con- 
cluded. It is further concluded that this warranty was breached 
by complainant, and that this is established by the results of the 
Federal inspection which are set forth in relevant part in Find- 
ing of Fact No. 5. 


There appears in the record some reference to respondent’s 
“rejection” of this load. The record also establishes, however, 
that the cantaloups herein were unloaded by respondent and that 
some of them were sent out to customers prior to the alleged 
rejection. These actions of respondent are incompatible with re- 
jection and it is concluded that respondent accepted the canta- 
loups under the joint agreement. 


The damages recoverable by a joint adventurer for a breach 
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of contract by a coadventurer are those directly and naturally 
resulting from such breach. Frank Kenworthy Company Vv. Bel- 
son Bros., 14 A.D. 502. The measure of damages under the cir- 
cumstances of this case is the difference between market value of 
cantaloups meeting contract requirements at Philadelphia on 
April 3, 1961, and the value of those actually received by re- 
spondent from complainant on that date and at that place. In 
the absence of other evidence, we consider the total joint cost 
of the cantaloups, $3,786.29, to represent the value at Philadel- 
phia on April 3 of cantaloups meeting contract requirements. 
In the absence of other evidence, we take the gross sales pro- 
ceeds of $3,077, as reported by respondent, to represent the 
value at Philadelphia of the melons actually received by respond- 
ent on April 3. The difference between these two figures is 
$709.29, which is the amount of damages sustained by respond- 
ent due to complainant’s breach of warranty. Subtracting this 
sum, $709.29, from the joint contract price of $2,967 due com- 
plainant from respondent, leaves $2,257.71. Respondent has al- 
ready paid this sum, $2,257.71, to complainant on account, there- 
by leaving nothing due and owing to complainant in connection 
with this transaction. Accordingly, the complaint should be dis- 
missed. 


ORDER 
The complaint is dismissed. 
The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8036) 


BRUCE R. GRIFFIN, AS EXECUTOR OF THE ESTATE OF WRAY W. 
GRIFFIN, FORMERLY d/b/a GRIFFIN ORCHARDS v. SIMPLE SIMON 
APPLE PRODUCTS. PACA Docket No. 8671. Decided October 31, 
1962. 


Acceptance—Liability 


Respondent failed to establish by a preponderance of the evidence any breach 
of contract or warranty on the part of the seller. Respondent accepted 
the apples and is liable for the contract price. 


Mr. J. Malcolm Williams and Mr. Gilbert F. Myers, of Poultney, Vermont, 
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for complainant, Beyerl, Higgins, Houlihan, Roberts & Beyerl, of Sche- 
nectady, New York, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed December 8, 1961. The 
formal complaint was filed January 9, 1962. Therein, complain- 
ant seeks to recover $5,096.70, which is alleged to be the pur- 
chase price of six truckloads of apples allegedly sold by Wray 
Griffin to respondent during the month of September 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorney on February 10, 
1962. A copy of the formal complaint and a copy of the report 
of investigation were served upon respondent on February 12, 
1962. Respondent filed an answer on March 2, 1962, denying 
any liability to complainant on account of this transaction, and 
asserting a great loss of monies as a result of receiving inferior 
produce from Wray W. Griffin. 


Respondent requested an oral hearing which was held at Sche- 
nectady, New York, on June 29, 1962. Both parties were repre- 
sented by counsel at the hearing. Ten witnesses testified at the 
hearing, three for complainant and seven for respondent. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Bruce R. Griffin, is the Executor of the 
Estate of Wray W. Griffin, an individual, doing business as 
Griffin Orchards, at Castleton, Vermont, who died December 7, 
1961. 

2. Respondent is an individual, William E. Houlihan, doing 
business as Simple Simon Apple Products, whose address is 1234 
Third Avenue, Schenectady, New York. At the time of the trans- 
action involved herein, respondent was not licensed under the 
act but was subject to license. 

8. On or about September 15, 1961, in the course of inter- 


state commerce and by written contract, Wray W. Griffin sold to 
respondent, through a broker acting for both parties, Herman 
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Michaelson, Inc., Albany, New York, all of the Spy and Delicious 
apples from the seller’s orchard in Castleton, Vermont, packed 
in bushel boxes, at an agreed price of $1.10 per box f.o.b. the 
seller’s farm, plus an additional charge for the containers used 
of 30 cents per box for new boxes and 20 cents per box for used 
boxes. It was further agreed that respondent was to pay the 
broker the purchase price for the apples, plus brokerage of 10 
cents per box, within 30 days after receiving the fruit. The 
written contract also contained five additional provisions as fol- 
lows: 


“1. Griffin Orchard agrees to do their utmost to take out 
all open cut apples as they are picked and also any 
that are visible when leveling off box before shipping. 


“2. Griffin Orchard also agrees to level off box and ship a 
good full box of fruit. This is to be a full, tight pack 
with a slight to medium bulge. 


“3. Griffin Orchard also agrees to furnish crates for above 
apples with cardboards and two slats. 


“4. Griffin Orchard agrees to help procure trucks to draw 
apples when necessary. 


“5. Griffin Orchard agrees not to pick said apples until 
they are mature.” 


4. In July 1961, a hail storm occurred in the area of the 
seller’s farm and did considerable damage to the apples. At the 
time of purchase, respondent knew of the damage, having in- 
spected the apples on two occasions in September. 


5. Pursuant to the contract set forth above, the seller shipped 
to respondent at Schenectady, New York, from the seller’s or- 
chard in Castleton, Vermont, six truckloads of apples consisting 
of a total of 3,643 bushels, of which 3,608 bushels were in new 
apple boxes and 35 bushels were in used boxes. The dates, quan- 
tities and varieties are as follows: 
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Delwery Number of Boxes by Variety Total 
Date Delicious Northern Spy RomeBeauty Boxes 
1961 

October 19 721 721 
October 20 90 540 630 
October 21 629 629 
October 23 630 630 
October 24 523 523 
October 26 491 19 510 

811 2,813 19 3,643 


6. Upon arrival of the 3,643 boxes of apples at destination, 
3,461 boxes were stored for respondent’s account at the storage 
facility of Schenectady Cold Storage Company, Schenectady, 
New York. The balance of the apples, 182 boxes, which included 
the 19 boxes of Rome Beautys, were delivered direct to respond- 
ent’s place of business in Schenectady, New York, and were 
there accepted and receipted for by respondent. 


7. On November 2, 1961, the broker invoiced respondent for 
the purchase price of the six truckloads of apples, the price of 
the boxes used to crate the apples, the brokerage and the freight 
charges paid by the broker for the account of respondent. 


8. On November 18, 1961, respondent complained to the 
broker about the presence of decay and some open cuts in the 
Spy apples received. The broker inspected 12 boxes of the Spy 
apples on November 22 and found only one apple with decay in 
each of seven boxes and only a few with cuts. 


9. On November 27, 1961, a restricted official inspection of 
the 1700 boxes of apples then remaining in storage was made, 
at respondent’s request, on the basis of U.S. No. 1 Processing 
grade. The boxes were stamped “Hail Northern Spy Griffin 
Orchards, Castleton, Vermont.” The quality, condition and grade 
of the apples were described in the inspection certificate as fol- 
lows: 


“Quality: Generally fairly well to well formed and 
clean. Hail ranges from 6 to 41%, average 19% includ- 
ing 14% with large cracks and broken skin. Other grade 
defects average 5% consisting mostly of stippen, bruises 
and rodent damage. 


“Condition: Generally hard to firm. Average 1% decay. 
“Grade: Fails to grade U.S. No. 1 Processing account of 
grade defects.” 
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10. Respondent has made no payment to the seller, the broker 
or complainant on account of this transaction. 


11. The formal complaint was filed January 9, 1962, which 
was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


At the hearing, respondent moved to dismiss the proceeding on 
the ground that the alleged contract was invalid since it was 
never properly executed by the parties and contains on its face 
a deletion made from the original agreement of the parties. Re- 
spondent relies upon a discrepancy in the signatures appearing 
on the original contract (Exhibit 2 attached to complaint), and 
the copy of the same contract (Complainant’s Exhibit No. 2) 
which was offered and received in evidence. No name appears in 
the space provided for the seller’s signature on the original of 
the contract. However, on the copy which was received in evi- 
dence, the signature “W. W. Griffn” is written in this space. 
Apart from the fact that we do not consider this discrepancy to 
be either material or fatal since both copies of the contract were 
executed by respondent, as well as the broker who was acting 
for both parties, it appears that the matter at this time is not 
one for our consideration or disposition. The document attached 
to the complaint as Exhibit 2 was not offered in evidence by 
either party. Thus, the only contract before us is complainant’s 
Exhibit No. 2 which was offered and received in evidence. 


In the past we have held that while exhibits attached to a 
complaint properly form a part of the pleadings, this does not 
make them competent or admissible evidence as proof, and such 
exhibits are not a part of the evidence in a hearing case unless 
formally offered and received in evidence at the hearing. Section 
47.19(2) (d) of the rules of practice provides that the final order 
must be prepared “upon the basis of the evidence received at the 
hearing.” Anonymous, 8 A.D. 310; A. E.Buller v. Albert Sklarz, 
et al., 9 A.D. 341. As to the one sentence struck from the con- 
tract by being inked out, we find that such deletion was expressly 
consented to and approved by respondent who made the following 
notation alongside the deleted sentence: “O.K. Wm. E. Houh- 
han.” In the circumstances, it is our view that the presiding of- 
ficer ruled correctly in denying respondent’s motion to dismiss. 


With certain exceptions, respondent admitted in his answer 
the allegations of the formal complaint as to the term of the 
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contract of sale and also the shipment of the apples from the 
State of Vermont to respondent at Schenectady, New York. In 
addition respondent admitted that the apples were received at 
a storage plant of his determination. Respondent does not con- 
tend that he rejected any of the truckloads of apples to Wray 
W. Griffin and there is no evidence that any notice of rejection 
was given. The unloading of the apples constituted an acceptance 
thereof as provided in section 46.2(cc) of the regulations (7 
CFR 46.2(cc)). Having accepted the apples respondent became 
liable to the seller for the agreed purchase price, less the dam- 
ages, if any, proved to have resulted from a breach of contract 
or warranty on the part of complainant. Respondent had the 
burden of proving a breach and the resulting damages by a pre- 
ponderance of the evidence. Wronowski v. Robert N. Robson 
Company, 19 A.D. 484. 


Respondent denied in his answer that the contract included 
Rome Beauty variety apples as alleged in the complaint. Al- 
though the contract specified only Spy and Delicious varieties, 
the broker testified that respondent thereafter agreed to take 
the 19 boxes of Rome Beauty apples shipped on the last load. 
This testimony is not refuted by respondent. 


Respondent’s principal contention, as stated in his answer, is 
that the apples received were inferior fruit in breach of the fol- 
lowing contract provision: “Griffin Orchard agrees to do their 
utmost to take out all open cut apples as they are packed and 
also any that are visible when leveling off box before shipping.” 
Continuing, respondent alleges he was forced to expend large 
sums of money to attempt to cull the usable portions of the proa- 
uct shipped and that he suffered the loss of customers, time and 
effort. In support of this contention, respondent offered the test1- 
mony of three witnesses. One witness, a professional photog- 
rapher, testified that at respondent’s request to took a photo- 
graph of seven boxes of apples in respondent’s plant on April 
6, 1962. The photograph was received in evidence. The other two 
witnesses who were fruit growers in the Schenectady area testi- 
fied that in 1962, at respondent’s request they inspected apples 
at respondent’s plant. One grower testified that he inspected six 
or seven boxes on June 25, 1962, and found about 30 p2rcent of 
the apples were unusable for apple slices because of what seemed 
to be hail damage, cuts, and decay. The other grower testified 
that the boxes he looked at contained Spy apples, some of which 
were very small and green, and others had hail marks, open cuts 
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and bruises, and that the apples were worthless. He further tes- 
tified that it was obvious from the bruises and open cuts that 
the apples were drops which had fallen to the ground and had 
been picked up from there rather than from the trees. 

Complainant’s evidence includes the testimony of Herman 
Michaelson, the broker, and Bruce R. Griffin, who during 1961 
was the manager of the orchard owned by his father Wray W. 
Griffin. It appears from their testimony that respondent visited 
the orchard of Wray W. Griffin on two occasions prior to the 
contract in question and inspected the apples, including the use 
of binoculars, and that respondent was advised of the hail dam- 
age. Griffin further testified that respondent told him he was 
buying the apples to sell at retail and for processing into apple 
slices. Griffin also testified that after the contract had been en- 
tered into, he instructed the orchard foreman, Horatio Marshall, 
as well as the pickers, to handle the fruit carefully to avoid 
bruising, to throw out any fruit under 214 inches, or with cut or 
broken skin, and that on various occasions he looked at boxes 
of fruit in the orchard checking for cuts. Marshall and three 
of the pickers corroborated Grffin’s testimony concerning picking 
instructions, and also testified that these instructions were car- 
ried out. 


The broker also testified that he had numerous conversations 
with respondent while the apples were being shinped and that in 
one of these conversations respondent stated “Bruce did a very 
good job.” The broker also testified that after arrival of the last 
load, respondent complained of the color of the fruit and they 
agreed this fruit probably came from the center of the trees. 
According to the broker, on November 18, respondent complained 
of decay and cuts in the Spy apples; and that on November 22, 
he and one of his employees, together with respondent, went to 
the storage company and examined 12 boxes of Spy apples taken 
from various piles on the floor, and found 7 decayed apples and 


a few with cuts. 


Respondent did not testify at the oral hearing. However, dur- 
ing the Department’s investigation of the informal complaint, 
respondent admitted to an investigator that he examined the 
fruit on the trees before making the purchase final and signing 
the contract. Respondent also said he was aware that the apples 
had been hit by hail and that under the agreement complainant 
was not “to pick junk or to pack drops off the ground.” The re- 
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port of investigation also includes a copy of the certificate of the 
Federal inspection made at respondent’s request on November 
27, 1961, of 1700 boxes of Northern Spy apples at Schenectady 
Cold Storage Company. This certificate quoted in Finding of 
Fact No. 9 shows an average of 19 percent hail damage, includ- 
ing 14 percent with large cracks and broken skin. In addition, 
there was an average of 1 percent decay. This inspection is en- 
titled to more weight than the examinations made by respond- 
ent’s witnesses because of the inspector’s expertise and the fact 
that the inspection was much closer in point of time to the dates 
the apples were received. Obviously, there would be some in- 
crease in decay five months or more after delivery of the apples 
when respondent’s witnesses made their inspections. 


The evidence is not entirely satisfactory as to the understand- 
ing of the parties in the use of the words “open cuts.” Since 
the apples were primarily purchased for processing, it is doubt- 
ful that the parties intended to include by such words surface 
skin breaks that would be removed in the peeling process. Never- 
theless, it will be assumed for purposes of discussion that apples 
having even minor skin breaks were to be excluded from the 
pack. The question, then is whether an average of 20 percent 
defects was excessive under the contract involved herein. In this 
connection, it is important to note that the United States Stand- 
ards for grades of apples for processing (7 CFR 51.340), the 
basis on which respondent asked the inspection service to grade 
the apples, allow for the U.S. No. 1 grade a tolerance of 
10 percent for defects, including not more than 2 percent for 
decay. Thus it appears that the apples in question had double 
the permissible tolerance. This does not seem excessive for apples 
purchased without any specification as to grade. Under the cir- 
cumstances of this case, it is concluded that respondent has 
failed to establish by a preponderance of the evidence any breach 
of contract or warranty on the part of the seller, Wray W. 
Griffin. 


It should be pointed out that, even assuming a breach of con- 
tract had been established, respondent would still not be entitled 
to relief because of his complete failure to prove damages. The 
measure of damages applicable here would be the difference be- 
tween the market value of the commodity delivered at the time 
and place of delivery and the market value which the apples 
would have had at such time and place had they been in com- 
pliance with the contract. No evidence whatever was submitted 
as to either of these values. 
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The failure of respondent to pay the total purchase price of 
$5,096.70 for the six truckloads of apples purchased from Wray 
W. Griffin is in violation of section 2 of the act. Reparation 
should be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,096.70, plus interest at the 
rate of 5 percent per annum from December 1, 1961, until paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8037) 


PACA Docket No. 8741. Dismissed October 3, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8038) 


PACA Docket No. 8837. Dismissed October 17, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8039) 


PACA Docket No. 8686. Dismissed October 29, 1962, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8040) 


CHERRY HILL FRUIT FARM v. TERRE HAUTE PRODUCE Co. PACA 
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Docket No. 8828. Reparation of $276.20 with 5 percent interest 
from December 1, 1961, awarded complainant against respond- 
ent in order issued October 3, 1962, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8041) 


HAROLD §. DAVIS v. CHELTON & Hooks. PACA Docket No. 8838. 
Reparation of $544.95 with 5 percent interest from October 1, 
1961, awarded complainant against respondent in order issued 
October 3, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 8042) 


JEFLIN TRADING CORPORATION v. THE KAUFMAN-BROWN POTATO 
COMPANY. PACA Docket No. 8833. Reparation of $3,113 with 
5 percent interest from April 1, 1962, awarded complainant 
against respondent in order issued October 3, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8043) 


T. S. VANDERFORD v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 8834. Reparation of $3,633.50 with 5 per- 
cent interest from December 1, 1961, awarded complainant 
against respondent in order issued October 3, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8044) 


HYBELS’ PRODUCE COMPANY, INC. v. KERLY’S PRODUCE. PACA 
Docket No. 8845. Reparation of $3,048.30 with 5 percent in- 
terest from October 1, 1961, awarded complainant against 
respondent in order issued October 24, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 8045) 


UNITED FRUIT AND PRODUCE Co. v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8801. Reparation of $7,030.20 with 5 per- 
cent interest from September 1, 1961, awarded complainant 
against respondent in order issued October 24, 1962, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8046) 


Rocco CIPOLLA v. DOMINICK PETTINELLA & SON. PACA Docket 
No. 8521. Order issued October 24, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8047) 


DE BRUYN TEXAS PRODUCE Co. v. HORVITZ BROTHERS. PACA 
Docket No. 8561. Order issued October 30, 1962, by Thomas 
J. Flavin, Judicial Officer. 


COURT DECISIONS 


SWIFT & COMPANY v. UNITED STATES OF AMERICA AND ORVILLE 
L. FREEMAN, SECRETARY OF AGRICULTURE. Decided October 11, 
1962. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


No. 13584 


Petition to Set Aside or Modify an Order of 
the Secretary of Agriculture 
Before DUFFY, SCHNACKENBERG and CASTLE, Circuit Judges. 


DuFFY, Circuit Judge. This is a petition to set aside or modify 
an order issued by the Judicial Officer of the Department of 
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Agriculture,' in a proceeding under section 203 of the Packers 
and Stockyards Act, 7 U. S. C. secs. 193 et seq. 


The Judicial Officer found and concluded that Swift & Com- 
pany purchased livestock in violation of sections 202 and 401 
of the Packers and Stockyards Act (7 U.S. C. secs. 192 and 221) 
and the regulations in effect pursuant to the Act. 


The order directed Swift & Company to 1) cease and desist 
from such illegal practices; and 2) to prepare and keep for at 
least six months, full and complete records of the weights used 
in the purchase of livestock at its buying stations including com- 
putations and allocations of “shrink.” 


The complaint contained eleven charges involving livestock 
buying or record-keeping practices at petitioner’s Neuhoff Divi- 
sion, Nashville, Tennessee, each with respect to one or more 
species of livestock at one or more locations in Tennessee, Ala- 
bama, Mississippi and Kentucky. Six of the charges were dis- 
posed of in petitioner’s favor. As to the remaining five charges, 
the Judicial Officer found violations of the Act by petitioner. 


The first four paragraphs of the order relate to four livestock 
buying practices which were found to be unfair. The fifth para- 
graph relates to the failure to keep certain livestock buying sta- 
tion records for at least six months. The entire order applies to 
all species of livestock and to petitioner’s livestock buying and 
record-keeping operations at all of its plants and divisions 
throughout the United States. 


Petitioner denies that the buying practices complained of by 
the Secretary were unfair or in violation of the Packers and 
Stockyards Act. It contends that the administrative order apply- 
ing nationwide with reference to all species of livestock was un- 
reasonable and excessively broad and should be modified. It also 
lays great emphasis on its contention that it was denied pro- 
cedural due process in that it did not receive a fair hearing, 
Petitioner urges the entire order should be set aside because of 
the alleged failure of due procss. 


Under the Packers and Stockyards Act, whenever the admin- 
istrative agency has reason to believe that a packer has violated 
or is violating the Act, the agency shall serve on the packer a 


1 The Judicial Officer acts for the Secretary of Agriculture. His decision in this proceeding 
may be found in 20 Agr. Dec. 1120. 
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complaint stating the charges and requiring the packer to attend 
and testify at an administrative hearing. At this hearing, the 
packer has a right of cross examination and also the right to be 
heard in person or by counsel and through witnesses. 

Due process in an administrative hearing, of course, includes 
a fair trial, conducted in accordance with fundamental principles 
of fair play and applicable procedural standards established by 
law. In Morgan v. United States, 304 U.S. 1, 22, the Court said: 
“As the hearing was fatally defective, the order of the Secre- 
tary (of Agriculture) was invalid.” 


Petitioner claims it was denied access to government records 
which it claims were necessary for a full cross examination of 
Paschal O. Drake, a government investigator in charge of the 
precomplaint investigation of livestock buying practices in the 
Nashville area. He was permitted to testify generally as to what 
was “learned and heard” during these investigations. The hear- 
ing examiner accepted this testimony as “background.” The Ju- 
dicial Officer held such testimony had “no probative value” and 
was not relied upon in support of his findings, conclusions and 
decision. 


Petitioner further claims witnesses were heard out of order; 
that government investigators were permitted to testify to what 
subsequently heard government witnesses had told them during 
precomplaint interviews, and that such testimony was admitted 
and considered except to the extent “not otherwise corrobor- 
ated.” Also, that the transcript of the sworn statements of cer- 
tain of petitioner’s employees taken in the precomplaint investi- 
gation was admitted into evidence and was considered by the 
examiner and Judicial Officer. 


The strict common law rules of evidence do not apply to ad- 
ministrative hearings. In Yiannopoulos v. Robinson, 7 Cir., 247 
F. 2d 655, this Court stated at page 657: “. . . [T]he strict 
common law rules of evidence do not apply to an administrative 
hearing and the admission of incompetent and irrelevant matter 
is not reversible error, if there is substantial evidence to sustain 
the decision of the agency.” 


Again, in Rhodes Pharmacal Company V. Federal Trade Com- 
mission, 7 Cir., 206 F. 2d 382, this Court pointed out that evi- 
dence that would be excluded in an ordinary lawsuit may, under 
many circumstances, be received on hearings before an adminis- 
trative agency. 
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“True it is that administrative convenience or even necessity 
cannot override the constitutional requirements of due process. 
Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio, 
301 U. S. 292, 304. However, in administrative hearings the 
hearing examiner has wide latitude as to all phases of the con- 
duct of the hearing, including the manner in which the hearing 
will proceed.” Cella v. United States 7, Cir., 208 F. 2d 783, 789. 


After a careful examination of the record before us and with- 
out discussing in further detail the points raised by petitioner 
under this heading, we conclude that Swift & Company was not 
denied procedural due process. 


The Neuhoff Division of Swift & Company was located in 
Nashville, Tennessee. It served as a major outlet for an area 
located in the states of Tennessee, Mississippi, Kentucky and 
Alabama. In recent years, in this area, there has been a large 
increase in the percentage of livestock sold in country auction 
markets. Scotts Hill Auction Company market was such a mar- 
ket and was located in Scotts Hill, Tennessee. 


David Askins was a country dealer at Scotts Hill Auction 
Company market. In 1955 and 1956, he regularly purchased a 
large number of hogs and other livestock in this market. When 
hogs were received at this market, they were separated into 
groups identified as “tops,” “heavy” or “light.” The top grade 
hogs were separated from the others and sold, all at one time. 
There was a substantial market for top grade hogs. 


In the spring of 1955, a buyer-employee of Swift & Company 
started going to the Scotts Hill Auction Company market. Com- 
petition developed between Swift & Company and Askins result- 
ing in an increase in the prices paid to farmers for top hogs. 
Before the competition started Askins had been buying top grade 
hogs at fifty cents under the Nashville market. However, after 
Swift & Company began buying and bidding against Askins, the 
price went up to twenty-five cents or thirty cents over the Nash- 
ville market. 


Askins and the buyer for Swift & Company entered into an 
agreement that Askins would buy all the top grade hogs at the 
Scotts Hill market and would furnish from such purchases to 
the Neuhoff Division of Swift & Company whatever quantity of 
top grade hogs Swift & Company wanted, at the same price at 
which Askins had purchased them plus trucking charges. 
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During the three months when this agreement was in effect, 
Askins purchased 1392 top grade hogs and 729 of them were 
delivered to the Neuhoff Division of petitioner at the same price 
at which they had been purchased by Askins plus a trucking 
charge for hauling the hogs from Scotts Hill to petitioner’s plant 
at Nashville. 


A similar buying arrangement was in effect for five months 
beginning March 1, 1956. In that year, Swift & Company was 
billed directly by the Scotts Hill market for the purchase price 
of the hogs turned over to it by Askins, whereas in 1955, Askins 
paid the market for the hogs and was later reimbursed by Swift 
& Company. 


The prohibitory provisions of section 202 of the Act, 7 U.S.C. 
sec. 192, were amended on September 2, 1958. The transactions 
referred to in this case took place prior to that date. However, 
the language before and after September 2, 1958, prohibiting 
certain practices by packers and which are involved in this case, 
remained substantially the same. 


Section 202 provides: 


“It shall be unlawful with respect to livestock * * * 
for any packer * * * to: 


“(a) Engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or device in com- 
merce; or 


“(b) Make or give, in commerce, any undue or un- 
reasonable preference or advantage to any particular 
person or locality in any respect whatsoever, or subject, 
in commerce, any particular person or locality to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever; or 


* * * * 


“(d) * * * [B]uy or otherwise receive from or for 
any other person, any article for the purpose or with 
the effect of manipulating or controlling prices in com- 
merce, or of creating a monopoly in the acquisition of, 
buying, selling, or dealing in, any article in commerce, 
or of restraining commerce; or 


“(e) Engage in any course of business or do any 
act for the purpose or with the effect of manipulating 
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or controlling prices in commerce, or of creating a mon- 
opoly in the acquisition of, buying, selling, or dealing in, 
any article in commerce, or of restraining commerce; or 


“(f) Conspire, combine, agree, or arrange with any 
other person (1) to apportion territory for carrying on 
business in commerce, or (2) to apportion purchases or 
sales of any article in commerce, or (3) to manipulate 
or control prices in commerce; or 


“(g) Conspire, combine, agree, or arrange with any 
other person to do, or aid or abet the doing of, any act 
made unlawful by subdivisions (a)-(d), or (e) of this 
section.” 7 U.S.C. sec. 192. 


Petitioner urges that for it to be unfair in violation of sec. 
202(a), a packer practice must be either one contrary to good 
morals because characterized by deception, fraud, bad faith or 
oppression, or (2) against public policy because of a dangerous 
tendency unduly to hinder competition or create monopoly. 


The legislative history showed Congress understood the sec- 
tions of the Packers and Stockyards Act under consideration 
were broader in scope than antecedent legislation such as the 
Sherman Antitrust Act, sec. 2 of the Clayton Act, sec. 5 of the 
Federal Trade Commission Act and sec. 3 of the Interstate Com- 
merce Act. Wilson & Company, Inc. v. Benson, 7 Cir., 286 F. 2d 
891, 895. 


An agreement among packers to eliminate competition was 
held illegal under the Sherman Antitrust Act in Swift & Com- 
pany V. United States, 196 U. S. 375. It was held in that case 
that the “defendants cannot be ordered to compete, but they 
properly can be forbidden to give directions or make agreements 
not to compete.” 196 U.S. at page 400. 


We hold the agreement between competitive buyers to split or 
share the purchase of top grade hogs as was done by petitioner 
and Askins at Scotts Hill market constituted a violation of sec. 
202 of the Act. The essential nature and the necessary result of 
this arrangement or practice was to eliminate competition. 


Another practice condemned by the Judicial Officer as a viola- 
tion of sec. 202 of the Act and sec. 201.69 of the Regulations, 
was the practice of country dealers telephoning the Neuhoff Di- 
vision of Swift & Company to obtain information as to the price 
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which Swift & Company would pay for various groups and types 
of livestock. The dealers would receive this information prior to the 
time they made their purchases. Swift & Company paid the quoted 
price even though the market might have fluctuated downward 
between the time of the quotation of the price and the delivery 
of the livestock at Swift & Company’s plant in Nashville, which 
usually was the same day. We think the so-called guarantee is 
actually no more than an offer to buy subject to acceptance by 
delivery within a specified or understood time. 


The dealers in question did not deal exclusively with Swift & 
Company, but also obtained quotations from and purchased for 
resale to other packers. Furthermore, dealers purchasing at such 
markets and hoping to resell to Swift & Company, and not know- 
ing what price they would receive, probably would have operated 
more conservatively and of necessity paid less than they did pay 
because of the firm offer previously received from Swift & Com- 
pany. A legitimate caution would demand that they have a larger 
cushion where the price at which they could sell the livestock 
was unknown. 


The Secretary claims that such practice eliminated competi- 
tion, but under the Regulation, the dissemination of price in- 
formation to country dealers is not illegal per se. It is illegal 
only if made “for the purpose of restricting or limiting competi- 
tion, manipulating livestock prices, or controlling the movement 
of livestock. . . .” There is no evidence in this record and no 
finding that the purpose of dissemination of price information 
by Swift & Company was any other than to consummate a sale. 
The Secretary’s argument that quoting prices to dealers elimin- 
ated competition because “[T]here is a ‘disposition of men “to 
follow their most intelligent competitors”, especially when pow- 
erful’ ” is dispelled by the Judicial Officer’s own finding of fact 
that frequently it was necessary for the country dealers to call 
Swift & Company a second time and, if possible, obtain a higher 
price quotation because the dealer was unable to buy at the price 
which had originally been quoted. 


We hold that paragraphs 1 and 2 of the order of the Judicial 
Officer should be eliminated. 


Swift & Company urges the order entered is unnessarily and 
unreasonably broad; that it applies nationwide to all of peti- 
tioner’s plants although the evidence received and the findings 
of fact by the Judicial Officer are limited entirely to the opera- 
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tion of its Neuhoff Division. Petitioner urges that any order 
entered should be limited in its entirety to the operation of its 
Neuhoff Division in Tennessee, Alabama, Kentucky and Mis- 
sissippi. 

We adopt as pertinent, a statement from our opinion in Wilson 
and Company, Inc. v. Benson, 7 Cir., 286 F. 2d 891, 896: “We 
would have been better pleased had the order been in a more 
restricted form. However, it is well established that the nature 
of sanctions imposed must be left largely to the regulatory 
agency, and unless there are serious reasons for a limitation in 
the scope of the order, the courts will not interfere with the 
determination of the agency in that respect.” 


Petitioner objects to the part of the order requiring it to keep 
for at least six months, records of weights used in the purchase 
of livestock. It also objects to the part of the order requiring 
petitioner to desist from employing as agents, owners of market 
agencies and certain others designated. We have carefully con- 
sidered these objections but have decided such parts of the order 
may stand. 


We believe that except for the first two paragraphs of the 
order, the findings of the Judicial Officer are supported by the 
record as a whole, and that his conclusions have a rational basis 
in fact and in law. 


The petition of Swift & Company to set aside the order of the 
Secretary of Agriculture entered on November 28, 1961, will be 
granted as to the first two paragraphs of the order, but in all 
other respects must be and is hereby 

DENIED. 


JOSEPH L. MITCHELL, d/b/a LASALLE COUNTY LIVESTOCK MAR- 
KETING CENTER v. ORVILLE L. FREEMAN, SECRETARY OF AGRI- 
CULTURE. Decided October 22, 1962. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


No. 13658 


Petition to Set Aside an Order of the Secretary of Agriculture 
Under the Packers and Stockyards Act 


Before CASTLE, KILEY and SWYGERT, Circuit Judges. 
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CASTLE, Circuit Judge. Petitioner seeks a review of the order 
of the Judicial Officer of the United States Department of Agri- 
culture acting for the Secretary of Agriculture wherein the 
Judicial Officer ordered petitioner to cease and desist from “(1) 
falsely and incorrectly weighing livestock sold in commerce, 
(2) using a false or incorrect scale ticket or invoice as a basis 
of settlement for livestock sold in commerce, (3) collecting for 
livestock sold in commerce on the basis of false and incorrect 
weights, and (4) causing false and incorrect entries in his ac- 
counts, records, and memoranda subject to the act”. Further, it 
was ordered by the Judicial Officer that the petitioner “shall keep 
accounts, records, and memoranda which correctly disclose the 
weighing of livestock in his business subject to the act”. The 
Judicial Officer also suspended the petitioner as a registrant un- 
der the Act for a period of 90 days. 


The petitioner, Joseph L. Mitchell, doing business as the 
LaSalle County Livestock Marketing Center, of LaSalle County, 
Illinois, is a posted stockyard for regulatory purposes under the 
Packers and Stockyards Act as amended. The stockyard is owned 
by Joseph L. Mitchell. Joseph L. Mitchell is also registered as a 
“market agency” under the Packers and Stockyards Act, to buy 
and sell livestock on a commission basis. He is also registered 
under the Act as a “dealer” to buy and sell livestock for his own 
account. 


The complaint of the Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service filed with the United States 
Department of Agriculture on December 22, 1960 alleged that 
petitioner sold cattle on three occasions at his stockyards in 
LaSalle County on September 28, 1960, October 12, 1960 and 
October 13, 1960, and in making said sales he weighed the cattle 
at more than their true and correct weights and issued scale 
tickets and invoices showing weights greater that the true 
and correct weights of said cattle, and charged and collected for 
the cattle on the basis of such false and incorrect weights. How- 
ever, in this proceeding we are only concerned with the charges 
of October 12, 1960 and October 13, 1960, as the Judicial Officer 
dismissed the one of September 28, 1960. 


On October 12, 1960 twenty head of cattle were weighed by 
petitioner and were then transported a short distance and within 
forty-two minutes were weighed on another scale. The second 
weighing showed that the cattle were 835 pounds lighter than by 
the first weighing. On October 13, 1960 twenty head of cattle 
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were weighed by petitioner and forty minutes later reweighed by 
respondent. These cattle were found to be 780 pounds lighter 
than the first weighing. In both instances the petitioner on the 
first weighing stamped the Wéights..on the stockyard weight 
tickets. There was testimony, that before “tie-second weighings 
the scales used in each instance had been properly tested and 
found accurate. It is not céntroverted that the reweighing of 
each lot of cattle was by an experienced and: ee specialist 
in the field of scales and wéights. Vidi 


The petitioner contends that ‘the ‘Shortage. in weights was 
by shrinkage. There was considerable testimony by < cattle feeders 
and buyers pro and con as to whether it could be attributed to 
shrinkage. One of the witnesses for the respondent was Jewell 
Schlapp, a Veterinarian, a graduate of the University of Illinois, 
who testified that he rendered professional services to livestock 
dealers and feeders in the Yorkville, Illinois area. He testified 
that in his opinion in the case of twenty steers in the 700 and 
800 pound class hauled a distance of eleven to fourteen miles, 
as in the instant case, it would be improbable that they would 
lose as much as 520 pounds. There was testimony as to livestock 
hauling tests which showed that such a loss of weight as was 
here involved would not occur through shrinkage. Petitioner con- 
tends that this testimony was inadmissible. However, apart from 
this testimony there is ample evidence to support the Judicial 
““cer’s findings and conclusions. 


It is our view, that we so hold, that on the record as a whole 
substantial evidence supports the findings and that such findings 
are sufficient to support the order issued. The order of the Ju- 
dicial Officer acting for the Department of Agriculture is af- 
firmed. 


AFFIRMED. 
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HARRISBURG DAILY MARKET, INC. v. ORVILLE L. FREEMAN, SEC- 
RETARY OF AGRICULTURE, AND UNITED STATES OF AMERICA. 
Decided October 4, 1962. 


WAN ORDER OF THE 
OF AGRICULTURE 


Before EDGERTON, FAHY and BURGER, Circuit Judges. 


PER CURIAM: Harrisburg Daily Market, Inc., seeks to review 
under 64 Stat. 1129 (1950), 5 U.S.C. § 1031 et seq., a decision and 
order of the Secretary of Agriculture acting under the Perishable 
Agricultural Commodities Act, 46 Stat. 5381 (1930), as amended, 
70 Stat. 726 (1956), 7 U.S.C. §499b (5) (1958). After proceed- 
ings which revealed repeated violations, the Secretary suspended 
for ten days the petitioner’s license as a dealer and broker in 
perishable agricultural commodities. The statute authorizes 
license suspension up to 90 days for violations involving mis- 
representation of kind, quality or other specified conditions of 
any perishable agricultural commodity and the hearing exam- 
iner recommended a 21 day suspension. The Perishable Agricul- 
tural Commodities Act, 1930, required proof of fraudulent pur- 
pose as an element of the misrepresentation violations. 46 Stat. 
533 (1930). To achieve stricter enforcement as the legislative 
history discloses, the act was amended in 1956 to eliminate the 
need to show the existence of fraudulent purpose. 70 Stat. 726 
(1956), 7 U.S.C. §499b (5) (1958). See H.R. REP. No. 1196, 
84th Cong., Ist Sess., 3-4; S. REP. No. 2507, 84th Cong., 2d Sess., 
4, 6. See also, Goudman v. Benson, 286 F.2d 896 (7th Cir. 
1961) ; Eastern Produce Co. v. Benson, 278 F.2d 606 (3d Cir. 


1960). 

Our examination of the record satisfies us that there is sub- 
stantial evidence in the record to sustain the Secretary’s findings. 
We also hold that petitioner’s contention of procedural errors 
which render the suspended order invalid is without merit. 


Affirmed. 








